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I. Introduction

The Appellate Rules Advisory Committee' has proposed a new Federal
Rule of Appellate Procedure 32.1, which would permit attorneys and
courts in federal appeals in all circuits to cite unpublished opinions.> Cur-
rently, by local rules, courts in four circuits (the Second,’ Seventh,* Ninth,’
and Federal® Circuits) forbid citation to their unpublished opinions in unre-
lated cases; we call these “restrictive” circuits. Courts in six circuits (the
First,” Fourth,® Sixth,’ Eighth,'’ Tenth," and Eleventh'* Circuits) discourage
citation to their unpublished opinions, but permit it when there is no pub-
lished opinion on point; we call these “discouraging” circuits. Courts in the

1. Hon. Samuel Alito, chair. We are grateful to the chair and the committee for their
guidance and cooperation.

2. Below is the text of the proposed rule as adopted by the Appellate Rules Advisory
Committee at its April 2005 meeting and approved by the Standing Committee on Rules of
Practice and Procedure (Hon. David Levi, chair) at its June 2005 meeting;:

Rule 32.1 Citing Judicial Dispositions

(a) Citation Permitted. A court may not prohibit or restrict the citation of
federal judicial opinions, orders, judgments, or other written dispositions that
have been designated as “unpublished,” “not for publication,” “non-
precedential,” “not precedent,” or the like.

(b) Copies Required. If a party cites a federal judicial opinion, order,
judgment, or other written disposition that is not available in a publicly acces-
sible electronic database, the party must file and serve a copy of that opinion,
order, judgment, or disposition with the brief or other paper in which it is
cited.

At its September 2005 meeting, the Judicial Conference approved the proposed rule with
an amendment that would apply it only to opinions issued in 2007 or later. The next body to
act on the proposal is the Supreme Court of the United States, which is expected to act by
May 2006. See 28 U.S.C. § 2074. If the Supreme Court approves the proposed rule and Con-
gress fails to act, the rule will become effective December 1, 2006. Id.

The rule originated as a proposal by the Department of Justice. See, e.g, Niketh Vela-
moor, Note, Proposed Federal Rule of Appellate Procedure 32.1 to Require That Circuits Allow
Citation to Unpublished Opinions, 41 Harv. J. on Legis. 561 (2004); see also Stephen B. Burbank,
The Politics of the Federal Judiciary: Tiered Appellate Decisionmaking, 89 Judicature 20 (2005)
(discussing the recent history of the rule proposal).

3. 2dCir.R.§0.23.
7th Cir. R. 53(b)(2)(iv).
9th Cir. R. 36-3(b).

Fed. Cir. R. 47.6(b).

1st Cir. R. 32.3(a)(2), 36(c).
4th Cir. R. 36(c).

9. 6th Cir. R. 28(g).

10. 8th Cir. R. 28A().

11. 10th Cir. R. 36.3(B).

12. 11th Cir. LO.P. 36.5.

®© N0
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remaining three circuits (the Third," Fifth,"* and District of Columbia'® Cir-
cuits) more freely permit citation to unpublished opinions; we call these
“permissive” circuits."

The issue of whether unpublished opinions could be cited arose in the
1970s when federal courts of appeals developed plans for selective publica-
tion of their opinions."” At its March 1964 meeting, the Judicial Conference
of the United States resolved “That the judges of the courts of appeals and
the district courts authorize the publication of only those opinions which
are of general precedential value and that opinions authorized to be pub-
lished be succinct.”"®

Over the next 10 years, individual circuits developed publication
plans,” and many of the circuits adopted rules stating whether unpub-

13. E.g., In re Mays, 256 B.R. 555, 558 (D.N.J. 2000); Equal Employment Opportunity
Comm’n v. Watson Standard Co., 119 F.R.D. 632 (W.D. Pa. 1988). But see 3d Cir. 1.O.P. 5.7
(“The court by tradition does not cite to its not precedential opinions as authority. Such
opinions are not regarded as precedents that bind the court because they do not circulate to
the full court before filing.”).

14. 5th Cir. R. 47.5.4.

15. D.C. Cir. R. 28(c), 36(c)(2).

16. In 2000, Federal Judicial Center staff members classified restrictive circuits as having
“strict noncitation rules,” discouraging circuits as having “loose noncitation rules,” and
permissive circuits as “other.” Judith A. McKenna, Laural L. Hooper & Mary Clark, Case
Management Procedures in the Federal Courts of Appeals 35 tbl. 19 (2000). At that time, the
First and District of Columbia Circuits were restrictive circuits. In 2004, Dean Martha
Dragich Pearson classified restrictive circuits as not allowing citations to their unpublished
opinions, discouraging circuits as disfavoring such citations, and permissive circuits as al-
lowing them. Martha Dragich Pearson, Citation of Unpublished Opinions as Precedent, 55 Hast-
ings L.J. 1235, 1308 app. A (2004). (Curiously, she classified the Eighth Circuit as a circuit
not allowing citations to its unpublished opinions although her table states that they are
“allowed for preclusive [e]ffect or if persuasive and no published opinion available.” Id.)

Professor Stephen Barnett prefers a two-group classification scheme: circuits allowing ci-
tation to their unpublished opinions (discouraging and permissive circuits) and circuits
forbidding such citation (restrictive circuits). E.g., Stephen R. Barnett, No-Citation Rules Un-
der Siege: A Battlefield Report and Analysis, 5 J. App. Prac. & Process 473, 474-75 (2003).

17. “Limited publication has been considered by the federal judicial establishment since
the 1940’s.” William L. Reynolds & William M. Richman, The Non-Precedential Precedent—
Limited Publication and No-Citation Rules in the United States Courts of Appeals, 78 Colum. L.
Rev. 1167, 1169 (1978). Limited publication of opinions is one of several tools adopted by
courts to more efficiently handle growing caseloads. E.g., Penelope Pether, Inequitable In-
junctions: The Scandal of Private Judging in the U.S. Courts, 78 Stan. L. Rev. 1435, 1442-65,
1483-1504 (2004).

18. Reports of the Proceedings of the Judicial Conference of the United States 11 (1964).
See also Donna Stienstra, Unpublished Dispositions: Problems of Access and Use in the
Courts of Appeals 6 (Federal Judicial Center 1985), reprinted in Managing Appeals in Federal
Courts (Michael Tonry & Robert A. Katzmann eds., Federal Judicial Center 1988) at 497, 501;
Reynolds & Richman, supranote 17, at 1169 n.17.

19. Reynolds & Richman, supra note 17, at 1169-71; Michael Hannon, A Closer Look at
Unpublished Opinions in the United States Courts of Appeals, 3 J. App. Prac. & Process 199, 207-
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lished opinions could be cited. Seven circuits adopted restrictive rules,”
one circuit adopted a discouraging rule,” three circuits were permissive,”

08 (2001); Deborah Jones Merritt & James J. Brudney, Stalking Secret Law: What Predicts Publi-
cation in the United States Courts of Appeals, 54 Vand. L. Rev. 69, 75-76 (2001).

20. On April 1, 1970, the First Circuit adopted a rule declaring that some opinions
would not be published (Rule 8), and on November 4, 1971, the clerk issued a memoran-
dum prohibiting the citation of unpublished opinions in unrelated cases. The prohibition
became a local rule January 1, 1973 (Rule 14). Brochu v. Ortho Pharmaceutical Corp, 642
F.2d 652, 658 n.12 (1st Cir. 1981); Reynolds & Richman, supra note 17, at 1180.

On October 31, 1973, the Second Circuit adopted a rule prohibiting the citation of un-
published opinions in unrelated cases (§ 0.23). United States v. Joly, 493 F.2d 672, 675-76 &
n.6 (2d Cir. 1974); Reynolds & Richman, supra note 17, at 1180, 1207.

On April 11, 1973, the Sixth Circuit adopted a rule stating that unpublished opinions
should never be cited (Rule 11). William L. Reynolds & William M. Richman, Limited Publi-
cation in the Fourth and Sixth Circuits, 1979 Duke L.J. 807, 813 (1979).

On February 1, 1973, the Seventh Circuit adopted a rule specifying under what circum-
stances opinions would be published and prohibiting citation to unpublished opinions in
unrelated cases. United States v. Erving, 388 F. Supp. 1011, 1017 (W.D. Wis. 1975).

On January 11, 1973, the Eighth Circuit adopted as an appendix to its local rules a plan
for the publication of opinions. David Dunn, Note, Unreported Decisions in the United States
Courts of Appeals, 63 Cornell L. Rev. 128, 135 & n.45 (1977). On November 1, 1978, the circuit
amended its plan for the publication of opinions to prohibit citation to unpublished opin-
ions in unrelated cases. Reynolds & Richman, supra note 17, at 1180.

On March 1, 1973, the Ninth Circuit adopted a rule distinguishing published opinions
from unpublished memorandum dispositions (Rule 21) and prohibiting citation to memo-
randum dispositions in unrelated cases (Rule 21(c)). United States v. Allard, 600 F.2d 1301,
1306 n.5 (9th Cir. 1979); Reynolds & Richman, supra note 17, at 1180.

On April 19, 1972, the District of Columbia Circuit adopted a rule prohibiting citation to
unpublished opinions in unrelated cases (Rule 8(f)). Carothers v. Presser, 636 F. Supp. 817,
822 n.2 (D.D.C. 1986); United States v. Joly, 493 F.2d 672, 676 n.9 (2d Cir. 1974); Reynolds &
Richman, supra note 17, at 1180.

21. On October 8, 1976, the Fourth Circuit adopted a rule specifying the criteria for pub-
lishing opinions (Rule 18) and disfavoring citation to unpublished opinions (Rule 18(d)).
Hupman v. Cook, 640 F.2d 497, 501 n.7 (4th Cir. 1981); Reynolds & Richman, supra note 17,
at 1181, 1207 tbl. L.

22. The Third Circuit has not restricted citation to unpublished opinions in briefs. E.g.,
In re Mays, 256 B.R. 555, 558 (D.N.]. 2000); Equal Employment Opportunity Comm'n v. Wat-
son Standard Co., 119 F.R.D. 632 (W.D. Pa. 1988). But by the 1990s the court’s internal oper-
ating procedures stated that the court would not cite to its unpublished opinions as
authority. Mark D. Hinderks & Steve A. Leben, Restoring the Common in the Law: A Proposal
for the Elimination of Rules Prohibiting the Citation of Unpublished Decisions in Kansas and the
Tenth Circuit, 31 Washburn L.J. 155, 162 n.42 (1992).

Until 1996, unpublished opinions by the court of appeals for the Fifth Circuit were bind-
ing precedents. 5th Cir. R. 47.5.3 to .4; Cavalier v. Caddo Parish Sch. Bd., 403 F.3d 246, 257
(5th Cir. 2005); United States v. Don B. Hart Equity Pure Trust, 818 F.2d 1246, 1250 (5th Cir.
1987).

The Tenth Circuit’s rules provided that unpublished opinions could be cited when rele-
vant (Rule 17(c)). Dunn, supra note 20, at 135.
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and two circuits were yet to be created.” Since then, three restrictive cir-
cuits have become discouraging,® one restrictive circuit has become per-
missive,” and one permissive circuit first became restrictive and then be-
came discouraging.”® The new circuits include a restrictive circuit” and a
discouraging circuit.”®

At its June 2004 meeting, the Standing Committee on Rules of Practice
and Procedure asked the Appellate Rules Advisory Committee to ask the
Federal Judicial Center to conduct empirical research that would yield re-
sults helpful to the Standing Committee’s consideration of the Appellate
Rules Advisory Committee’s proposed rule. We undertook a research ef-
fort with three components: (1) a survey of judges, (2) a survey of attor-
neys, and (3) a survey of case files.”

23. The Eleventh Circuit came into being October 1, 1981, Act of Oct. 14, 1980, Publ L.
No. 96-452, 94 Stat. 1994, and the Federal Circuit came into being October 1, 1982, Act of
Apr. 2, 1982, Publ L. No. 97-164, 96 Stat. 25. See also Commission on Structural Alternatives
for the Federal Courts of Appeals, Final Report 19-21 (Federal Judicial Center 1998).

24. The Sixth Circuit began permitting citation to unpublished opinions when there is
no published opinion on point on February 1, 1982 (Rule 24(b)). See, e.g., Baer v. R&F Coal
Co., 782 F.2d 600, 602 & n.1 (6th Cir. 1986); Re Rules of the United States Court of Appeals
for the Tenth Circuit, Adopted November 18, 1986, 955 F.2d 36, 38 n.4 (10th Cir. 1992).

In the 1990s, the Eighth Circuit began permitting citation to unpublished opinions when
there is no published opinion on point (Rule 28A(k)). See, e.g., Kirt Shuldberg, Comment,
Digital Influence: Technology and Unpublished Opinions in the Federal Courts of Appeals, 85 Cal.
L. Rev. 541, 569 & n.133 (1997).

Effective December 16, 2002, the First Circuit now permits citation to unpublished opin-
ions when there is no published opinion on point (Rule 32.3(a)(2)). See, e.g., Hoilett v. Allen,
365 F. Supp. 2d 110, 114 n.9 (D. Mass. 2005) (following 1st Cir. R. 32.3(a)(2) and relying on
unpublished First Circuit opinion); Barnett, supra note 16, at 474.

25. The District of Columbia Circuit permits citation to unpublished opinions issued in
2002 or later. D.C. Cir. R. 28(c)(1)(B). See also Pearson, supra note 16, at 1236 n.8, 1308 app. A.

26. Beginning November 18, 1986, the Tenth Circuit forbade citation to unpublished
opinions in unrelated cases (Rule 36.3). Re Rules of the United States Court of Appeals for
the Tenth Circuit, Adopted November 18, 1986, 955 F.2d 36 (10th Cir. 1992); Peter Jan
Honigsberg & James A. Dikel, Unfairness in Access to and Citation of Unpublished Federal Court
Decisions, 18 Golden Gate U. L. Rev. 277, 286 (1988). Since November 29, 1993, the circuit has
permitted citation to unpublished opinions when there is no published opinion on point.
E.g., Shuldberg, supra note 24, at 569 n.131.

The Fifth Circuit remains a permissive circuit, although its unpublished opinions issued
in 1996 or later are not binding precedent. 5th Cir. R. 47.5.4.

27. The Federal Circuit does not permit citation to unpublished opinions in unrelated
cases. Fed. Cir. R. 47.6(b).

28. The Eleventh Circuit permits citation to unpublished opinions, 11th Cir. R. 36-2, but:
“Reliance on unpublished opinions is not favored by the court,” 11th Cir. .O.P. 36.5.

29. We are grateful to our colleagues Joe Cecil, Jim Eaglin, Tyeika Hartsfield, Estelita
Huidobro, Carolyn Hunter, Dean Miletich, Donna Pitts-Taylor, and Jeannette Summers for
their assistance with this research. We are grateful to Geoffrey Erwin, Sylvan Sobel, and
Russell Wheeler for their review of this report.
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We surveyed all 257 sitting circuit judges and asked them how citation
rules are likely to affect the time it takes to prepare unpublished opinions,
the length of unpublished opinions, and the frequency of unpublished
opinions. We also asked judges in circuits whose courts permit citation to
unpublished opinions in unrelated cases—the discouraging circuits and the
permissive circuits—whether these citations require additional work, are
helpful, and are inconsistent with published authority. We asked judges in
restrictive circuits whether special characteristics of their circuits would
create problems if attorneys were permitted to cite unpublished opinions
in unrelated cases. The courts of appeals in both the First and the District of
Columbia Circuits changed their local rules recently to relax their restric-
tions on citations to unpublished opinions, and we asked judges in those
circuits about the effects of the rule changes.

To get a representative sample of appellate attorneys who practice in
each circuit, we selected the authors of briefs filed in a random sample of
appeals in each circuit where a counseled brief was filed on both sides—
cases we call fully briefed appeals. We asked attorneys about their desires
to cite unpublished opinions in the cases selected, and we asked them
about the probable impact of a rule permitting citation to unpublished
opinions.

We examined citations in a random sample of cases filed in each cir-
cuit to determine how often attorneys and courts cite unpublished opinions
in unrelated cases. We have also collected data on whether the cases are
resolved by published or unpublished opinions, or without opinions, and
how long the published and unpublished opinions are.
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II. Survey of Judges

Judges in circuits that permit citation to unpublished opinions in unrelated
cases do not think the number of unpublished opinions that they author,
the length of their unpublished opinions, or the time it takes them to draft
unpublished opinions would change if the rules on citing unpublished
opinions were to change. Judges in circuits that recently relaxed their rules
on citation to unpublished opinions reported some increase in such cita-
tions, but no impact on their work.

Judges in circuits that permit citation to unpublished opinions in un-
related cases reported that these citations create only a small amount of
additional work and are seldom inconsistent with published authority, but
they are no more than occasionally helpful.

Judges in circuits that forbid citation to unpublished opinions in unre-
lated cases, on the other hand, predicted that relaxing the rules on citation
to unpublished opinions will result in shorter opinions or opinions that
take more time to prepare.

We surveyed all 257 sitting circuit judges, including 165 active judges
and 92 senior judges; 222 responded (86%). The response rate for individ-
ual circuits ranged from 64% in the District of Columbia Circuit (7 out of 11
judges) to 95% in the Sixth Circuit (21 out of 22 judges). (See Exhibit A,
Judge Survey Response Rates, infra page 31.)

Ten judges (4%) responded to the survey but did not answer its ques-
tions (one judge in a restrictive circuit—a senior judge in the Second Circuit
who observed that senior judges in that circuit do not prepare unpublished
opinions; five judges in discouraging circuits—three judges in the Fourth
Circuit who opined that their local rule works well as it is, one judge in the
Eighth Circuit who referred us to the views expressed by Judge Arnold in
Anastasoff v. United States, 223 F.3d 898 (8th Cir. 2000), and one judge in the
Tenth Circuit; and four judges in permissive circuits—one judge in the
Fifth Circuit and three judges in the District of Columbia Circuit who
opined that their local rule works well as it is).

A. Preparing Unpublished Opinions

Most judges in circuits that permit citation to the court’s unpublished opin-
ions said that a change in the rules making such opinions either more or
less citable would have no impact on the number of unpublished opinions,
the length of unpublished opinions, or the time it takes to draft them.
Among judges in the circuits that prohibit citation to their unpublished
opinions in unrelated cases, nearly half said that their unpublished opin-
ions would get shorter if they were to become citable, and over half of the
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judges said that their unpublished opinions would take more time to write.
Most judges in the Second, Ninth, and Federal Circuits said that citations to
unpublished opinions would create special problems for their circuits, but
most judges in the Seventh Circuit said that such citations would not create
special problems.

1. If Citation Were Prohibited (Discouraging and
Permissive Circuits)

We asked judges in circuits that permit citation to their unpublished opin-
ions to tell us what would happen if citation to the court’s unpublished
opinions were prohibited. We posed these questions to the 155 judges in
the discouraging circuits (105 judges in the First, Fourth, Sixth, Eighth,
Tenth, and Eleventh Circuits)* and the permissive circuits (50 judges in the
Third, Fifth, and District of Columbia Circuits).*

a. Length of Unpublished Opinions

We asked: If attorneys in your circuit were prohibited from citing your
court’s unpublished opinions, would the length of the unpublished opin-
ions that you author increase, decrease, or stay the same? If there would be
an increase or decrease, which best describes the degree of change? Choices
were very great, great, moderate, small, and very small.

In circuits that permit citation to the court’s unpublished opinions,
judges would not expect the length of unpublished opinions to change if
they were not citable. We received answers to these questions from 79% of
the judges asked. A large majority (101 out of 123, or 82%) said that the
length of their unpublished opinions would stay the same if attorneys were
prohibited from citing them. (See Exhibit B, Length of Unpublished Opin-
ions If Citation Was Prohibited, infra page 32.) Among the judges who said
that their unpublished opinions would change in length, approximately
twice as many said that they would decrease in length as said that they
would increase in length (15, or 12%, compared with 7, or 6%). Only six
judges (5%) said that the change would be more than moderate; four said
that there would be a great decrease or a very great decrease and two said
that there would be a great increase.

b. Drafting Time
We asked: If attorneys in your circuit were prohibited from citing your
court’s unpublished opinions, would the amount of time spent by your

30. Three judges in the Fourth Circuit and one judge in the Eighth Circuit said that they
regard their circuit as a circuit that prohibits citation to unpublished opinions.

31. One judge in the Third Circuit and one judge in the Fifth Circuit said that they re-
gard their circuit as a circuit that prohibits citation to unpublished opinions.
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chambers in preparing unpublished opinions increase, decrease, or stay the
same? If there would be an increase or decrease, which best describes the
degree of change? Choices were very great, great, moderate, small, and
very small.

In circuits that permit citation to the court’s unpublished opinions,
judges would not expect the time it takes to prepare unpublished opinions
to change if the opinions were not citable. We received answers to these
questions from 79% of the judges asked. A large majority (103 out of 123, or
84%) said that the amount of time spent preparing unpublished opinions
would stay the same if attorneys were prohibited from citing them. (See
Exhibit C, Time Preparing Unpublished Opinions If Citation Was Prohib-
ited, infra page 33.) Among the judges who said that the amount of time
preparing unpublished opinions would change, all but one said that the
amount of time would decrease. Only three judges (2%) said that the
change would be more than moderate; all three said there would be a great
decrease or a very great decrease.

2. If Citation Were Allowed Only Sometimes (Permissive
Circuits)

We asked judges in circuits that freely permit citation to the court’s unpub-
lished opinions to tell us what would happen if citation to the court’s un-
published opinions were permitted only when there is no published opin-
ion on point. We posed these questions only to the 50 judges in the permis-
sive circuits (the Third, Fifth, and District of Columbia Circuits).

a. Length of Unpublished Opinions

We asked: If attorneys were allowed to cite an unpublished opinion of your
court only when there was no published opinion on point, would the
length of the unpublished opinions that you author increase, decrease, or
stay the same? If there would be an increase or decrease, which best de-
scribes the degree of change? Choices were very great, great, moderate,
small, and very small.

In circuits that freely permit citation to the court’s unpublished opin-
ions, judges would not expect the length of unpublished opinions to
change if those opinions could be cited only when there is no published
opinion on point. We received answers to these questions from 72% of the
judges asked. A large majority (27 out of 36, or 75%) said that the length of
the unpublished opinions that they authored would not change if attorneys
were permitted to cite them only when there was no published opinion on
point. (See Exhibit D, Length of Unpublished Opinions If Citation Was Al-
lowed Only Sometimes, infra page 34.) Among the judges who said that
their unpublished opinions would change in length, all but one said that
the length would increase. Only two judges (6%) said that the change
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would be more than moderate; both said that there would be a great in-
crease or a very great increase.

b. Drafting Time

We asked: If attorneys in your circuit were allowed to cite an unpublished
opinion of your court only when there was no published opinion on point,
would the amount of time spent by your chambers in preparing unpub-
lished opinions increase, decrease, or stay the same? If there would be an
increase or decrease, which best describes the degree of change? Choices
were very great, great, moderate, small, and very small.

In circuits that freely permit citation to the court’s unpublished opin-
ions, judges would not expect the time it takes to prepare unpublished
opinions to change if the opinions could be cited only when there is no
published opinion on point. We received answers to these questions from
74% of the judges asked. A large majority (28 out of 37, or 76%) said that
the amount of time spent preparing unpublished opinions would stay the
same if attorneys were permitted to cite them only when there is no pub-
lished opinion on point. (See Exhibit E, Time Preparing Unpublished Opin-
ions If Citation Was Allowed Only Sometimes, infra page 35.) All of the
judges who said that the amount of time preparing unpublished opinions
would change said that it would increase (9, or 24%). Only one said that
the change would be more than moderate; this judge said that there would
be a great increase.

3. If Citation Were Always Allowed

We asked judges in circuits that either do not permit citation to their un-
published opinions or permit citation to their unpublished opinions only
when there is no published opinion on point to tell us what would happen
if citation to the court’s unpublished opinions were freely permitted.

a. Number of Unpublished Opinions (Discouraging Circuits)

We posed these questions to the 105 judges in the discouraging circuits (the
First, Fourth, Sixth, Eighth, Tenth, and Eleventh Circuits).

We asked: If no restrictions were placed on the ability of an attorney
to cite an unpublished opinion of your court for its persuasive value, do
you think that the number of unpublished opinions that you author would
increase, decrease, or stay the same? If there would be an increase or de-
crease, which best describes the degree of change? Choices were very great,
great, moderate, small, and very small.

In circuits that permit citation to the court’s unpublished opinions
only when there is no published opinion on point, judges would not expect
the number of unpublished opinions that they author to change if citation
to the opinions were permitted more freely. We received answers to these
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questions from 79% of the judges asked. A large majority of judges (66 out
of 83, or 80%) said that the number of unpublished opinions that they
author would stay the same if attorneys could cite the court’s unpublished
opinions more freely. (See Exhibit F, Number of Unpublished Opinions If
Citation Was Freely Permitted, infra page 36.) Among the judges who said
that the number of unpublished opinions that they author would change,
more than three times as many said that the number would decrease as
said that the number would increase (13, or 16%, compared with 4, or 5%).
Only six judges (7%) said that the change would be more than moderate;
four said that there would be a great decrease or a very great decrease, and
two said that there would be a great increase.

b. Length of Unpublished Opinions (Restrictive and Discouraging Circuits)

We posed these questions to the 207 judges in the restrictive circuits (102
judges in the Second, Seventh, Ninth, and Federal Circuits) and the dis-
couraging circuits (105 judges in the First, Fourth, Sixth, Eighth, Tenth, and
Eleventh Circuits). The wording of the questions was slightly different for
the two types of circuits.

Restrictive Circuits —Of judges in the restrictive circuits we asked: If at-
torneys in your circuit were allowed to cite unpublished opinions of your
court, would the length of the unpublished opinions that you author in-
crease, decrease, or stay the same? If there would be an increase or de-
crease, which best describes the degree of change? Choices were very great,
great, moderate, small, and very small.

Discouraging Circuits—Of judges in the discouraging circuits we
asked: If no restrictions were placed on the ability of an attorney to cite an
unpublished opinion of your court for its persuasive value, would the
length of the unpublished opinions that you author increase, decrease, or
stay the same? If there would be an increase or decrease, which best de-
scribes the degree of change? Choices were very great, great, moderate,
small, and very small.

We received answers to these questions from 83% of the judges asked.
A large majority of judges (69 out of 88, or 78%) in the restrictive circuits
said that the length of the unpublished opinions that they author would
change if attorneys were permitted to cite them, but a substantial majority
of judges (58 out of 84, or 69%) in the discouraging circuits said that the
length of the unpublished opinions that they author would not change if at-
torneys were permitted to cite them freely. (See Exhibit G, Length of Un-
published Opinions If Citation Was Freely Permitted, infra page 37.)

A plurality of judges in restrictive circuits said that the length of their
unpublished opinions would decrease if attorneys were permitted to cite
them. Among the large majority of judges in restrictive circuits who said
that their unpublished opinions would change in length, most (41 out of 69,
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or 59%) said that the opinions would decrease in length. Most of these
judges (33 out of 41, or 80%) said that the decrease would be more than
moderate; 16 judges said there would be a very great decrease, and 17
judges said there would be a great decrease. Of the judges who said that
their unpublished opinions would increase in length, half said that the in-
crease would be moderate or less, and half said that the increase would be
more than moderate. Six judges said that there would be a very great in-
crease in the length of their unpublished opinions, and eight judges said
that there would be a great increase in the length of their unpublished
opinions.

Very few judges in discouraging circuits said that the length of their
unpublished opinions would decrease if attorneys were permitted to cite
those opinions more freely. Among the minority of judges (26 out of 84, or
31%) in discouraging circuits who said that their unpublished opinions
would change in length, a large majority (22 out of 26, or 85%) said that the
opinions would increase in length. Most of these judges (12 out of 22, or
55%) said that the increase would be moderate or less; two judges said that
there would be a very great increase, and eight judges said that there
would be a great increase. Only four judges (5%) in discouraging circuits
said that the length of their unpublished opinions would decrease if attor-
neys could cite unpublished opinions more freely; half said that there
would be a great decrease and half said that the decrease would be moder-
ate or less.

c. Drafting Time (Restrictive and Discouraging Circuits)

We posed these questions to the 207 judges in the restrictive circuits (102
judges in the Second, Seventh, Ninth, and Federal Circuits) and the dis-
couraging circuits (105 judges in the First, Fourth, Sixth, Eighth, Tenth, and
Eleventh Circuits). The wording of the questions was slightly different for
the two types of circuits.

Restrictive Circuits —Of judges in the restrictive circuits we asked: If at-
torneys in your circuit were allowed to cite unpublished opinions of your
court, would the amount of time spent by your chambers in preparing un-
published opinions increase, decrease, or stay the same? If there would be
an increase or decrease, which best describes the degree of change? Choices
were very great, great, moderate, small, and very small.

Discouraging Circuits—Of judges in the discouraging circuits we
asked: If no restrictions were placed on the ability of an attorney to cite an
unpublished opinion of your court for its persuasive value, would the
amount of time spent by your chambers in preparing unpublished opin-
ions increase, decrease, or stay the same? If there would be an increase or
decrease, which best describes the degree of change? Choices were very
great, great, moderate, small, and very small.

11
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We received answers to these questions from 84% of the judges asked.
A very large majority of judges (160 out of 173, or 92%) who answered
these questions said that the amount of time they spend preparing unpub-
lished opinions would stay the same or increase if attorneys could cite the
unpublished opinions more freely. (See Exhibit H, Time Preparing Unpub-
lished Opinions If Citation Was Freely Permitted, infra page 38.) A majority
of judges (50 out of 89, or 56%) in the restrictive circuits said that the time
they would take to prepare unpublished opinions would increase if attor-
neys were permitted to cite the opinions, but a majority of judges (47 out of
84, or 56%) in the discouraging circuits said they would take the same
amount of time to prepare unpublished opinions if attorneys were permit-
ted to cite the opinions freely.

Among the majority of judges in restrictive circuits who said that the
amount of time they spend preparing unpublished opinions would in-
crease if attorneys could cite them, a substantial majority (33 out of 50, or
66%) said that the increase would be more than moderate. This includes
more than a third of all judges (37%) in restrictive circuits who responded
to the questions. Twelve judges said the increase would be very great; 21
judges said the increase would be great. Among the small minority of
judges (12 out of 89, or 13%) who said that the amount of time would de-
crease, four said the decrease would be very great, and four said the de-
crease would be great.

Among the minority of judges in discouraging circuits who said that
the amount of time they spend preparing unpublished opinions would
change if attorneys could cite the opinions freely, all but one said that the
amount of time would increase. Eleven judges said that the increase would
be more than moderate—four said the increase would be very great, and
seven said that the increase would be great. One judge said that there
would be a great decrease.

d. Problems (Restrictive Circuits)

We posed these questions to the 102 judges in the restrictive circuits (the
Second, Seventh, Ninth, and Federal Circuits).

We asked: Would a rule allowing the citation of unpublished opinions
in your circuit cause problems because of any special characteristics of
your court or its practices? If your answer is “yes,” please describe the
relevant characteristics.

We received an answer to the first question from 84% of the judges
asked. A substantial majority of the judges (58 out of 86, or 67%) said that a
rule permitting citation to the court’s unpublished opinions would be es-
pecially problematic for their circuit. (See Exhibit I, Problems with Pro-
posed Rule, infra page 39.) But although a substantial majority of judges (53
out of 74, or 72%) in the Second, Ninth, and Federal Circuits said that there
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would be special problems, a majority of judges (7 out of 12, or 58%) in the
Seventh Circuit said that there would not be special problems.

Fifty-seven judges offered thoughts on the effect of permitting citation
to unpublished opinions in their courts. (See Appendix A, infra page 65.)
Twenty judges predicted that citations to unpublished opinions would in-
crease judges” workload. Thirteen judges predicted that unpublished opin-
ions would become shorter if they could be cited. Seven judges expressed
concern about the quality of the court’s unpublished opinions. Six judges
observed that citations to unpublished opinions are unlikely to be helpful.
Five judges predicted that if unpublished orders could be cited, it could
take the court longer to resolve the cases in which they are issued. Three
judges predicted that allowing citation to unpublished opinions could ul-
timately result in the opinions being precedential. One judge predicted that
permitting citations to unpublished opinions would provide the govern-
ment with an advantage. A few judges offered thoughts on more than one
of these topics, and eight judges expressed other thoughts.

B. Work of Chambers Reviewing Briefs (Discouraging
and Permissive Circuits)

Most judges told us that citations to unpublished opinions create a small or
very small amount of additional work for them, are occasionally or seldom
helpful, and are seldom inconsistent with published authority.

We posed questions to the 155 judges in the discouraging circuits (105
judges in the First, Fourth, Sixth, Eighth, Tenth, and Eleventh Circuits) and
permissive circuits (50 judges in the Third, Fifth, and District of Columbia
Circuits).

1. Work

We asked: When a brief cites an unpublished opinion of your court, how
much additional work does this citation create for you and your chambers
staff? Choices were a very great amount, a great amount, some, a small
amount, and a very small amount.

Citations to unpublished opinions do not appear to create much addi-
tional work for the court. We received answers to this question from 75%
of the judges asked.” Almost all judges (114 out of 116, or 98%) said that an
unpublished opinion creates less than a great amount of additional work.
(See Exhibit J, Unpublished Citation’s Additional Work, infra page 40.) Ap-
proximately half of the judges who responded said that citations to unpub-
lished opinions create a very small amount of additional work (57 out of

32. Five judges wrote “none,” which was not one of the choices offered.
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116, or 49%; 40 out of 82, or 49%, in discouraging circuits, and 17 out of 34,
or 50%, in permissive circuits).

2. Helpfulness

We asked: Which of the following best describes how often the citation of
an unpublished opinion of your court has been helpful? Choices were very
often, often, occasionally, seldom, and never.

Citations to unpublished opinions do not appear to be helpful very of-
ten. We received answers to this question from 79% of the judges asked. A
very large majority (116 out of 123, or 94%) said that citations to unpub-
lished opinions have been helpful less than “often.” (See Exhibit K, Unpub-
lished Citation’s Helpfulness, infra page 41.) A large minority (48 out of
123, or 39%) said that citations to unpublished opinions are occasionally
helpful, and another large minority (54 out of 123, or 44%) said that cita-
tions to unpublished opinions are seldom helpful. A smaller minority (14
out of 123, or 11%) said that citations to unpublished opinions are never
helpful. Six judges (5%) said that citations to unpublished opinions are of-
ten helpful, and one judge (1%) said that such citations are very often help-
ful.

3. Inconsistency

We asked: Which of the following best describes how often an attorney has
cited an unpublished opinion of your court that is inconsistent or difficult
to reconcile with a published opinion of your court? Choices were very of-
ten, often, occasionally, seldom, and never.

We received answers to this question from 79% of the judges asked.
Almost all judges (119 out of 122, or 98%) said that cited unpublished opin-
ions have been inconsistent or difficult to reconcile with published author-
ity less than “often.” (See Exhibit L, Unpublished Citation’s Inconsistency,
infra page 42.) Many judges (33 out of 122, or 27%) said that cited unpub-
lished opinions are occasionally inconsistent, most (67 out of 122, or 55%)
said that cited unpublished opinions are seldom inconsistent, and a few (19
out of 122, or 16%) said that cited unpublished opinions are never inconsis-
tent. Only two judges (2%) said that such opinions are often inconsistent,
and only one judge (1%) said that such opinions are very often inconsis-
tent. Although the majority response in most circuits was seldom or never,
a substantial majority of Sixth Circuit judges (14 out of 20, or 70%) said that
cited unpublished opinions are occasionally inconsistent with published
authority.
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C. Effect of New Local Rules (A Discouraging Circuit —
the First Circuit; and a Permissive Circuit —the District
of Columbia Circuit)

Two circuits have recently changed their local rules on citations to unpub-
lished opinions. The courts of appeals for the First Circuit and the District
of Columbia Circuit used to prohibit citations to their unpublished opin-
ions in unrelated cases.

The court of appeals for the First Circuit still discourages such cita-
tions but permits them if they have persuasive value and if there is no pub-
lished opinion on point. The First Circuit used to be a restrictive circuit and
is now a discouraging circuit.

The court of appeals for the District of Columbia Circuit now permits
citation to unpublished opinions as precedent. The District of Columbia
Circuit used to be a restrictive circuit and is now a permissive circuit.
However, only unpublished opinions issued after the effective date of the
rule change, January 1, 2002, maybe be cited in unrelated cases.

We asked questions of the 10 judges in the First Circuit and the 11
judges in the District of Columbia Circuit. These judges told us that attor-
neys are now citing unpublished opinions more often, but this has not had
an impact on their work.

1. Frequency of Citation

We asked: Since this new local rule took effect, have attorneys cited unpub-
lished opinions much more often, somewhat more often, as often as before,
somewhat less often, or much less often?

We received answers to this question from 70% of the judges in the
First Circuit. Most judges (5 out of 7, or 71%) said that attorneys cite un-
published opinions more often than before; of these judges, one judge said
that it happens much more often, and four judges said that it happens
somewhat more often. (See Exhibit M, Frequency of Citation to Unpub-
lished Opinions After Local Rule Change, infra page 43.) Two judges said
that it happens as often as before.

We received answers to this question from 36% of the judges in the
District of Columbia Circuit. Most judges (3 out of 4, or 75%) said that at-
torneys cite unpublished opinions somewhat more often than before; one
judge said that it happens as often as before. (See Exhibit M, Frequency of
Citation to Unpublished Opinions After Local Rule Change, infra page 43.)

2. Drafting Time

We asked: Since this new local rule took effect, has the amount of time that
you have spent drafting unpublished opinions increased, decreased, or
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remained unchanged? If the amount of time that you have spent drafting
unpublished opinions has changed, has the change been very great, great,
small, or very small?

We received answers to these questions from 80% of the judges in the
First Circuit. Almost all of the judges (7 out of 8, or 88%) said the amount
of time they spend drafting unpublished opinions has not changed since
the opinions became citable; one judge said that there has been a small in-
crease in time spent drafting unpublished opinions. (See Exhibit N, Time
Preparing Unpublished Opinions After Local Rule Change, infra page 44.)

We received answers to these questions from 36% of the judges in the
District of Columbia Circuit. All four judges said that the amount of time
they spend drafting unpublished opinions has not changed since the opin-
ions became citable. (See Exhibit N, Time Preparing Unpublished Opinions
After Local Rule Change, infra page 44.)

3. Work

We asked: Has the new local rule made your work harder or easier? If the
new local rule has made your work harder or easier, has the change been
very great, great, small, or very small?

We received answers to these questions from 80% of the judges in the
First Circuit. Almost all of the judges (7 out of 8, or 88%) said that there has
been no appreciable change in the difficulty of their work since their circuit
adopted a new rule permitting citation to unpublished opinions; one judge
said that the work has become harder, but it has been a very small change.
(See Exhibit O, Work After Local Rule Change, infra page 45.)

We received answers to these questions from 36% of the judges in the
District of Columbia Circuit. All four judges said that there has been no
appreciable change in the difficulty of their work since their circuit
adopted a new rule permitting citation to unpublished opinions. (See Ex-
hibit O, Work After Local Rule Change, infra page 45.)
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III. Survey of Attorneys

A random sample of federal appellate attorneys expressed a substantial
interest in citing unpublished opinions. Most attorneys said that a rule
permitting citation to unpublished opinions would not impose a burden on
their work, and most expressed support for such a rule.

To get a representative sample of attorneys practicing in each of the 13
circuits, we surveyed the authors of the briefs filed in the cases selected for
the survey of case files—a random sample of cases in each circuit. So that
our sample would be balanced between appellant and appellee attorneys,
we surveyed authors of briefs in cases that were fully briefed, by which we
mean a counseled brief was filed on both sides. We identified 384 attorneys
to survey, ranging from 12 in the Fourth Circuit to 41 in the Eighth Circuit.
We received 343 responses (89%).” (See Exhibit P, Attorney Survey Re-
sponse Rates, infra page 46.)

A. Citing Unpublished Opinions in Briefs

A substantial number of attorneys told us that they would have been likely
to cite an unpublished opinion if their court’s rules on such citations had
been more lenient.

1. Wanted to Cite an Unpublished Opinion

a. Opinions by this Circuit

We asked: When doing your legal research for this appeal, did you encoun-

ter one or more unpublished opinions, memoranda, or orders of the court of

appeals for this circuit that you would have liked to cite, but did not be-

cause of the court’s rules on citations to unpublished opinions?
Approximately two-fifths (39%) of the attorneys said “yes.”** (See Ex-

hibit Q, Wanted to Cite This Court’s Unpublished Opinion, infra page 47.)

More attorneys in restrictive circuits said “yes” (49%, ranging from 33% in

the Second Circuit to 75% in the Federal Circuit) than in the discouraging

33. Some attorneys who responded to the survey did not answer every question. For
one of the fully briefed cases in the survey of case files, briefs were filed too late for attor-
neys in that case to be included in the survey of attorneys.

We sent each attorney a questionnaire with a cover letter from the chair of the Advisory
Committee on Appellate Rules. If we did not get a response after several weeks, we sent the
questionnaire again. If we still did not get a response, we faxed a third copy of the ques-
tionnaire. If we still did not get a response, we examined the brief for an alternate attorney
to survey. If there was such an attorney, we eliminated the first attorney from the sample
and surveyed the alternate.

34. For the attorney survey, averages across circuits are computed so that each circuit is
weighted equally.
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circuits (37%, ranging from 25% in the Eleventh Circuit to 46% in the
Eighth Circuit) or the permissive circuits (31%, ranging from 21% in the
District of Columbia Circuit to 40% in the Fifth Circuit).*

b. Opinions by Other Courts

We asked: When doing your legal research for this appeal, did you encoun-
ter one or more unpublished opinions, memoranda, or orders of one or more
other courts that you would have liked to cite, but did not because of the
court’s rules on citations to unpublished opinions?

Approximately one quarter of the attorneys (26%) said “yes.” (See Ex-
hibit R, Wanted to Cite Another Court’s Unpublished Opinion, infra page
48.) More attorneys in restrictive circuits said “yes” (31%, ranging from
19% in the Second Circuit to 44% in the Ninth Circuit) than in the
discouraging circuits (23%, ranging from 8% in the First Circuit to 50% in
the Eighth Circuit) or the permissive circuits (25%, ranging from 15% in the
Fifth Circuit to 41% in the Third Circuit).

2. Would Have Cited an Unpublished Opinion

a. Opinions by this Circuit

We asked: Had this circuit’s rules on citation to unpublished opinions been
more lenient than they are, do you think you would have cited one or more
unpublished opinions, memoranda, or orders of the court of appeals for
this circuit in your brief or briefs in this appeal?

Nearly half of the attorneys (48%) said “yes.” (See Exhibit S, Would
Have Cited This Court’s Unpublished Opinion, infra page 49.) More attor-
neys in the restrictive circuits said “yes” (59%, ranging from 43% in the
Second Circuit to 80% in the Federal Circuit) than in the discouraging cir-
cuits (45%, ranging from 26% in the First Circuit to 56% in the Sixth Cir-

cuit) or the permissive circuits (39%, ranging from 26% in the District of
Columbia Circuit to 46% in the Third Circuit).

b. Opinions by Other Courts

We asked: Had the circuit’s rules on citation to unpublished opinions been
more lenient than they are, do you think you would have cited one or more
unpublished opinions, memoranda, or orders of one or more other courts in
your brief or briefs in this appeal?

35. It is perhaps surprising that so many attorneys in circuits that ostensively permit ci-
tation to unpublished opinions said they wished they could have cited such opinions in the
selected cases. But the court of appeals for the District of Columbia Circuit only permits
citation to its unpublished opinions issued in 2002 or later, and the lack of a local rule by the
court of appeals for the Third Circuit explicitly addressing the issue creates an environment
in which some attorneys are unsure whether they should cite unpublished opinions or not.
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Approximately one third of the attorneys said “yes” (32%). (See Ex-
hibit T, Would Have Cited Another Court’s Unpublished Opinion, infra
page 50.) More attorneys in the restrictive circuits said “yes” (34%, ranging
from 21% in the Federal Circuit to 50% in the Ninth Circuit) and in the dis-
couraging circuits (33%, ranging from 4% in the First Circuit to 54% in the
Eighth Circuit) than in the permissive circuits (29%, ranging from 20% in
the Fifth Circuit to 44% in the Third Circuit).

B. The Impact of the Proposed Rule
1. Burden

Attorneys reported that a rule permitting citation to unpublished opinions
in unrelated cases would have little impact on the attorneys’” workloads.

We asked: What effect on your appellate work would a new rule of
appellate procedure freely permitting citations to unpublished opinions in
all circuits (but not changing whether such opinions are binding precedent
or not) have on your federal appellate work? Choices were substantially
more burdensome, a little bit more burdensome, no appreciable impact, a
little less burdensome, and substantially less burdensome.

A plurality of attorneys (38%) said that a rule permitting citation to
unpublished opinions in unrelated cases would have “no appreciable im-
pact” on their workloads. (See Exhibit U, Impact on Work of New Rule,
infra page 51.) Regarding the choices ranging from substantially less bur-
densome to substantially more burdensome as a scale from 1 to 5, with 3.0
representing “no appreciable impact,” the average burden rating among
the attorneys answering this question was 3.1, which corresponds to very
slightly more burdensome. The average change in burden predicted by at-
torneys was slightly higher in the restrictive and discouraging circuits (3.1)
than in the permissive circuits (2.9). The averages for individual circuits
ranged from 2.7 in the Federal Circuit (slightly less burdensome) to 3.6 in
the Ninth Circuit (slightly more burdensome).

Approximately 10% of the attorneys said that a rule freely permitting
citation to unpublished opinions in unrelated cases would make their work
substantially more burdensome. The rates for this answer by circuit were
highest in the Ninth Circuit (22%) and the First Circuit (19%). The rates for
all other circuits were 13% or less.

Approximately 7% of the attorneys said that a rule freely permitting
citation to unpublished opinions in unrelated cases would make their work
substantially less burdensome. The rates for individual circuits ranged from
0% in two circuits (the Second and Seventh Circuits) to 19% in the Federal
Circuit.
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2. Open-Ended Question

We asked: The Appellate Rules Advisory Committee has proposed a new
national rule, which would permit citation to the courts of appeals’ unpub-
lished opinions; what impact would you expect such a rule to have?

Although attorneys were not asked explicitly whether they would
support or oppose the proposed rule, their support or opposition was often
apparent from their answers. Of the 307 attorneys who answered this ques-
tion, most were supportive of the proposed rule (169, or 55%), many were
neutral (75, or 24%), and many opposed the proposed rule (63, or 21%).
(See Exhibit V, Attitude Toward Proposed Rule, infra page 52. See Appen-
dix B, infra page 77, for a compilation of the responses.)

Many attorneys commented on the implications of having a substan-
tial amount of additional legal authority to cite. Ninety-three attorneys saw
this as having access to additional valuable resources, but four attorneys
worried about bias in the additional authority. Thirty-three attorneys ob-
served that a substantial amount of legal authority to cite entails a substan-
tial amount of additional work, but seven attorneys said that they already
review the unpublished opinions anyway.

Many attorneys commented on how unpublished opinions are used.
Four attorneys discussed strategies for using unpublished opinions even
when it is not permissible to cite them. Twenty-six attorneys observed that
unpublished opinions are not precedents, which implies that they would
not be very useful. Another 16 attorneys provided additional comments
calling into question the usefulness of unpublished opinions as authorities.
Fifteen attorneys opined that unpublished opinions tend not to be of as
high quality as published opinions in their drafting, but one attorney said
that their quality is good.

A strong historical reason for restricting citation to unpublished opin-
ions was the fact that many attorneys did not have easy access to them. But
now that so many opinions are available electronically at attorneys’ desk-
tops, this reason appears to have less force. Twelve attorneys mentioned
how accessible unpublished opinions are now, but 15 attorneys said that
they are still often less accessible than published opinions.

Many attorneys commented on what impact on the court and the law
the ability to cite unpublished opinions might have. Twenty-six attorneys
predicted an increase in legal consistency, but three attorneys predicted a
decrease in consistency. Seventeen attorneys predicted that unpublished
opinions would improve in quality if they could be cited. Three attorneys,
on the other hand, predicted that they would just get shorter. Two attor-
neys predicted that they would get longer. Five attorneys predicted that
cases resulting in unpublished opinions would take longer to resolve.
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Several attorneys addressed broad policy issues related to whether at-
torneys can cite unpublished opinions. Nine attorneys opined that the abil-
ity to cite unpublished opinions would make courts more accountable.
Four attorneys observed that the proposed rule would further blur the dis-
tinction between published and unpublished opinions. And 12 attorneys
suggested that perhaps the distinction should be eliminated.

Sixty-six attorneys provided other comments: 32 were supportive of
the proposed rule, 31 were neutral, and three were opposed to it.
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I'V. Survey of Case Files

On average, the courts of appeals published approximately one-third of
their opinions in our sample of cases, but most of the courts resolved half
to most of their cases without opinions. And many of the unpublished
opinions in our sample—most for some courts—are under 500 words in
length, which means they are so short as to be of limited value as authori-
ties.

It is relatively common for a fully briefed federal appeal—a case with
counseled briefs filed on both sides—to include in a brief or opinion a cita-
tion to an unpublished opinion in an unrelated case; that is, cited as legal
authority rather than concerning the history of the case. This occurs much
more often in the briefs than in the opinions. But citations to unpublished
opinions account for only 1.4% of citations to opinions. Citations to unpub-
lished opinions, especially in the briefs, often are in string citations, which
suggests that the citations are not crucial.

Many of the unpublished opinions cited were written by courts other
than the ones hearing the appeals.

Of the 650 cases we reviewed for this study, we found six opinions—
three by the court of appeals for the Sixth Circuit and three by the court of
appeals for the Tenth Circuit—that cite the court’s own unpublished opin-
ions.

A. Opinions

From all of the appeals filed in federal courts of appeals in 2002, we se-
lected at random 50 in each circuit.*® We selected cases filed in 2002 so that
they would be filed recently enough for many documents to be available
electronically, but long enough ago so that almost all of them would be re-
solved. In fact, all but six (99%) have been resolved.”

36. The number of cases filed in 2002 per circuit ranged from 1,105 for the District of Co-
lumbia Circuit to 12,365 for the Ninth Circuit. (See Exhibit W, Cases Filed in 2002, infra page
58.)

37. As of December 2, 2005, all cases selected in the First, Fourth, Fifth, Sixth, Seventh,
Eighth, Eleventh, and Federal Circuits have been resolved. Still unresolved are one case in
the Second Circuit, Ni v. Ashcroft (2d Cir. 02-4903, filed Dec. 9, 2002) (immigration appeal
scheduled to be ready for argument the week of Oct. 3, 2005); one case in the Third Circuit,
Aruanno v. Cape May City Jail (3d Cir. 02-1395, filed Feb. 7, 2002) (prisoner appellant’s
appointed attorney suggested May 4, 2004 that the court summarily vacate the district
court’s orders and remand for development of a more complete record); one case in the
Ninth Circuit, United States v. Murillo (9th Cir. 02-50200, filed Apr. 24, 2002) (decision
pending in a sentencing guidelines appeal consolidated with nine others); one case in the
Tenth Circuit, Initiative and Referendum Institute v. Walker (10th Cir. 02-4123, filed July 24,
2002) (en banc rehearing pending in an action challenging a requirement by Utah’s constitu-
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Ninety-one of the appeals were resolved by opinions published in
West’s Federal Reporter (14%). The percentage of cases resolved by pub-
lished opinions ranged from 2% for the courts of appeals for the Fourth
Circuit and the Eleventh Circuit to 34% for the court of appeals for the
Eighth Circuit. (See Exhibit X, Dispositions (with Opinion Rates and Publi-
cation Rates), infra page 54, for the individual circuits’” data.)

Nearly a third of the appeals were resolved by unpublished opinions
(199, or 31%). An opinion is considered unpublished if it is not published
in the Federal Reporter, but West and Lexis publish most of them online and
West now publishes most of them in a print series called the Federal Appen-
dix.*®* We found all unpublished opinions published in the Federal Appendix
for the courts of appeals for eight of the circuits: the First, Fourth, Sixth,
Seventh, Eighth, Ninth, Tenth, and Federal Circuits. We found most un-
published opinions published in the Federal Appendix for the courts of ap-
peals for two of the circuits (the Second and Fifth Circuits) and some pub-
lished in the Federal Appendix for the courts of appeals for two of the cir-
cuits (the Third and District of Columbia Circuits).

The court of appeals for the Eleventh Circuit only permitted electronic
access to their unpublished opinions in April 2005, and it has permitted
this access only prospectively. All of the unpublished opinions of this court
that we examined were “tabled” in the Federal Appendix, showing only
whether the lower court was affirmed or reversed. The court of appeals for
the Third Circuit publishes most of its signed unpublished opinions in the
Federal Appendix, but only tables most of its per curiam unpublished opin-
ions there. The court of appeals for the Fifth Circuit used to publish some
and table some unpublished opinions in the Federal Appendix, but now pub-
lishes all of them there.

Most or all unpublished opinions are on Westlaw for all courts except
the court of appeals for the Eleventh Circuit, which only started making
unpublished opinions available electronically recently. Approximately half
of the courts post most or all of their unpublished opinions on their web-
sites—courts of appeals for the First, Second, Third, Fourth, Fifth, and
Eighth Circuits.”” All published and unpublished opinions are available

tion of a two-thirds supermajority for voters to enact legislation concerning the taking of
wildlife); and two cases in the District of Columbia Circuit, Town of Cortlandt v. Federal
Energy Regulatory Commission (D.C. Cir. 02-1331, filed Nov. 1, 2002) (Federal Energy
Regulatory Commission appeal held in abeyance pending resolution of an action in the dis-
trict court by an intervenor in this appeal) and Constellation Power Source, Inc. v. Federal
Energy Regulatory Commission (D.C. Cir. 02-1367, filed Nov. 27, 2002) (Federal Energy
Regulatory Commission appeal that arose out of the 2000 California energy crisis held in
abeyance pending the resolution of other cases arising from that crisis).

38. West began publishing the Federal Appendix in September 2001.

39. This does not include the courts that post unpublished opinions on their websites
for a limited time.

23



Citing Unpublished Opinions in Federal Appeals

through PACER® for cases in four circuits—the First, Fourth, Eighth, and
District of Columbia Circuits—and some opinions are available through
PACER for cases in the Tenth Circuit.

Some courts follow a pattern in which published opinions are signed
and unpublished opinions are per curiam. This is true for the cases we ex-
amined in the courts of appeals for the Fourth, Fifth, and Eighth Circuits.
The courts of appeals for the Seventh and Tenth Circuits designate their
unpublished opinions as “orders.” The court of appeals for the Sixth Cir-
cuit designates some of them “orders,” and the court of appeals for the Dis-
trict of Columbia Circuit designates some of them “judgments” and some
of them “orders.” The court of appeals for the Second Circuit designates
them “summary orders,” and the court of appeals for the Ninth Circuit
designates them “memorandum” opinions or dispositions.

Among the cases in our sample decided by opinions, an average of
34% were decided by published opinions, with the rates for individual cir-
cuits ranging from 3% for the court of appeals for the Fourth Circuit to 86%
for the court of appeals for the First Circuit.*' (See Exhibit Y, Publication of
Opinions in Closed Cases with Opinions, infra page 55, for the individual
circuits’” data.)

Almost all of the published opinions in our sample are over 1,000
words in length, which corresponds to about four pages of office text (or
two pages in the Federal Reporter). The only exceptions are one published
opinion by the court of appeals for the Second Circuit, which is 900 words
in length,* and the only published opinion in our sample by the court of
appeals for the Eleventh Circuit, which is 679 words in length.*

An average of 72% of each court’s unpublished opinions are fewer
than 1,000 words in length, which we regard as short. The rates for indi-
vidual courts ranged from 43% for the court of appeals for the Seventh Cir-
cuit to 100% for the courts of appeals for the Eighth and District of Colum-
bia Circuits.

Some who have expressed concern about the proposal to uniformly
permit citations to unpublished opinions have observed that unpublished

40. Public Access to Court Electronic Records (PACER) provides fee-based online access
to federal courts’ docket and related information. Fees are waived for the Federal Judicial
Center.

41. Our sample estimates are very reliable. To test the reliability of these estimates, we
selected 50 cases at random for each circuit from appeals filed in 2003 and determined
whether each case was still open or was resolved by published opinion, unpublished opin-
ion, or docket judgment. With respect to the percentage of cases resolved by opinion among
closed cases, there was very high agreement among the circuits comparing our samples of
cases filed in 2002 and 2003, r =.79, p = .001. There was also very high agreement comparing
the percentage of opinions that are published, r = .86, p < .001.

42. Niv. United States Department of Justice, 424 F.3d 172 (2d Cir. 2005).

43. United States v. Anderson, 328 F.3d 1326 (11th Cir. 2003).
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opinions are often so very short as to not be useful as authority, and some
have expressed concern that permission to cite unpublished opinions could
result in their becoming so very short as to not be useful as authority. A
crude, but useful, index of an opinion so very short as to be minimally use-
ful as authority is an opinion under 500 words in length.* We found no
published opinion that short in our sample. An average of 52% of the
courts” unpublished opinions are that short, ranging from 0% for the court
of appeals for the Sixth Circuit to 100% for the court of appeals for the
Eighth Circuit. (See Exhibit Z, Very Short, Short, and Other Unpublished
Opinions, infra page 56, and Exhibit AA, Percentage of Unpublished Opin-
ions That Are Very Short, infra page 57.)

Although the rate of very short unpublished opinions spanned the full
range of possible values, on average the rates were higher the more per-
missive the court with respect to citations to unpublished opinions. The
average rate for restrictive courts was 43%, the average rate for discourag-
ing courts was 53%, and the average rate for restrictive courts was 61%. But
because the variation among the courts is so great, this trend is not statisti-
cally significant.”

A majority of the appeals were not resolved by an opinion (354 or
54%). We refer to these cases as resolved by “docket judgments.” Typically,
the cases have docket entries stating how the cases were resolved (e.g., ap-
peal voluntarily dismissed, certificate of appealability denied) and an order
to that effect may be in the case file, but not a document in the form of an
opinion.*

In most courts, docket judgments are very short—just a few words. In
the court of appeals for the First Circuit, however, they can be as long as a
few hundred words, and they often cite opinions as authority. But they do
not appear as opinions on Westlaw or in the Federal Appendix. The court of
appeals for the Federal Circuit, on the other hand, does publish the equiva-
lent of docket judgments—a few dozen words resolving the appeal—on
Westlaw and in the Federal Appendix.

The court of appeals for the District of Columbia Circuit makes avail-
able electronically through the docket sheets its one- or two-page orders
resolving cases without published opinions. Sometimes these orders are
designated per curiam and list the names of the judges on the panel to
which the case was assigned. Most of these orders are published in the Fed-

44. For data on how many published and unpublished opinions were shorter or longer
than 500 words during a 1978-1979 reporting year, see William L. Reynolds & William M.
Richman, An Evaluation of Limited Publication in the United States Courts of Appeals: The Price of
Reform, 48 U. Chi. L. Rev. 573, 598-600 (1981).

45. r=.20,p = .51

46. The court of appeals for the Fourth Circuit uses form opinions to deny certificates of
appealability; other courts would resolve these cases by docket judgments.
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eral Appendix, and we consider them unpublished opinions. Sometimes the
orders do not identify the judges to whom the case was assigned and bear
only the name of the clerk. Most of these are not published in the Federal
Appendix. We refer to these orders as “clerk’s orders” and consider them
the equivalent of docket judgments.

B. Citations

We examined all of the citations in the briefs and opinions filed in the 650
selected cases.” We did not examine pro se briefs, and we did not examine
memoranda supporting or opposing motions. One or more counseled
briefs were filed in 41% of the cases. The rates for individual circuits
ranged from 22% for the court of appeals for the Fourth Circuit to 54% for
the court of appeals for the Eighth Circuit. (See Exhibit BB, Appeals with
Counseled Briefs, infra page 58, for the individual circuits’ data.) We con-
sider cases with one or more counseled briefs filed “briefed cases,” and we
consider cases with one or more counseled briefs filed on both sides “fully
briefed cases.”*

We counted and analyzed citations to opinions and other authorities,
but did not count citations to constitutions, statutes, regulations, and simi-
lar authorities, because statutory authorities usually are too difficult to
enumerate.” The following statistics also omit citations to opinions in re-
lated cases. Of the 18,098 nonstatutory citations in the 650 case files, 17,038

47. This includes 294 opinions and 633 briefs (213 appellant and petitioner briefs, 260
appellee and respondent briefs, 145 reply briefs, and 15 intervenor and amicus curiae briefs).

48. Extrapolating from our sample, taking into account how many consolidated appeals
each brief concerned, we estimate that in 2002 there were the following numbers of coun-
seled briefs filed in each of the circuits:

Estimated Counseled Counseled

Counseled Briefs Per Briefs Per
Circuit Briefs Judgeship Case
First 1,536 256 0.89
Second 3,544 273 0.66
Third 3,612 258 0.98
Fourth 1,456 97 0.31
Fifth 5,991 352 0.68
Sixth 5,119 320 1.11
Seventh 2,505 228 0.72
Eighth 4,082 371 1.28
Ninth 8,581 306 0.69
Tenth 2,886 241 1.09
Eleventh 6,483 540 0.88
District of Columbia 1,228 102 1.11
Federal 1,382 115 0.77
All Circuits 48,406 270 0.80

49. For example, do sections 1842 and 1843 count as separate authorities or part of the
same authority? How about paragraphs (a) and (b)?
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(94%) are citations to court opinions,” 649 (4%) are citations to agency or
arbitrator decisions, and 411 (2%) are citations to other authorities.” (See
Exhibit CC, Authorities Cited, infra page 59.) We used WestCheck and
Westlaw to examine every citation to an opinion in every brief and opinion
in the selected cases. We determined that 244 of the court opinions cited are
unpublished opinions. This is 1.5% of the citations to opinions. Appendix C
describes all citations to nonstatutory authorities. (See Appendix C, infra
page 125.)

There are citations to unrelated unpublished opinions—in a brief or an
opinion—in 13% of the cases, including an average of 30% of the briefed
cases and an average of 36% of the fully briefed cases. This rate is ap-
proximately the same for restrictive, discouraging, and permissive courts.
(See Exhibit DD, Briefed Cases with Citations to Unrelated Unpublished
Opinions, infra page 60.)

When unpublished opinions are cited, especially in briefs, they often
are included in string citations, and it does not appear to someone not in-
timately involved in the cases that inclusion or exclusion of these citations
would make much of a difference.

Approximately half of the cases with citations to unpublished opin-
ions have citations only to unpublished opinions of other courts—other
courts of appeals, district courts, and state courts. There are citations to un-
related unpublished opinions by the court of appeals deciding the case in
6% of the cases, including an average of 14% of the briefed cases and an
average of 18% of the fully briefed cases. This rate is approximately three
times as high for discouraging courts as it is for restrictive and permissive
courts. (See Exhibit EE, Briefed Cases with Citations to Unrelated Unpub-
lished Opinions by the Deciding Court, infra page 61.)

We expected unpublished opinions of courts in restrictive circuits to
be cited to and by those courts less often than unpublished opinions by
other courts are cited to and by the other courts. We did not expect the rate
of such citations to be dramatically lower for permissive courts than for
discouraging courts. But the court of appeals for the District of Columbia
Circuit has been a permissive court for only a short time, and the average
for discouraging courts is driven relatively high by relatively very high
rates for the courts of appeals for the Sixth and Tenth Circuits.

50. These include citations to Supreme Court opinions (22%), citations to published
opinions by the court hearing the appeal (42%), citations to published opinions by other
federal courts of appeals (17%), citations to published opinions by other federal courts (6%),
citations to published opinions by state courts (6%), citations to opinions by foreign courts
(0.1%), and citations to unpublished court opinions (1%).

51. The citations to other authorities include citations to restatements (29); treatises
(112); dictionaries (43); other books (58); articles (108); reports, manuals, and websites (58);
movies (2); and a famous poem.
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We found opinions by courts of appeals for six circuits—the First,”
Third,* Sixth, Seventh,® Tenth,*® and District of Columbia® Circuits—that
cite unrelated unpublished opinions.

52. One unpublished opinion by the court of appeals for the First Circuit cites an un-
published opinion by another federal court of appeals. In United States v. Quifiones Ro-
driguez, 70 Fed. Appx. 591, 591, 2003 WL 21699845 (1st Cir. 2003), the court distinguished
two unpublished opinions by the court of appeals for the Eleventh Circuit, United States v.
Clements, 2002 WL 1049106 (11th Cir. 2002), and United States v. Joseph, 2002 WL 1396783
(11th Cir. 2002).

53. Two published opinions by the court of appeals for the Third Circuit cite unpub-
lished district court opinions. In W.V. Realty Inc. v. Northern Insurance Company of New York,
334 F.3d 306, 313-14 & n.6 (3d Cir. 2003), the court cited three unpublished opinions by the
district court for the Eastern District of Pennsylvania: Slater v. Liberty Mutual Insurance Co.,
1999 WL 178367 (E.D. Pa. 1999), Cooper v. Nationwide Mutual Insurance Co., 2002 WL
31478874 (E.D. Pa. 2002), and General Refractories Co. v. Fireman’s Fun Insurance Co., 2002 WL
376923 (E.D. Pa. 2002). In In re Diet Drugs (Phentermine/Fenfluramine/Dexfenfluramine) Prod-
ucts Liability Litigation, 401 F.3d 143, 169 (3d Cir. 2005) (Ambro, J., concurring), a concurring
judge cited an unpublished opinion by the district court for the Eastern District of Pennsyl-
vania, In re Magic Marker Securities Litigation, 1979 WL 1248 (E.D. Pa. 1979).

54. Four opinions by the court of appeals for the Sixth Circuit cite unpublished federal
opinions. Three of these opinions cite the court’s own unpublished opinions.

In Smith v. Henderson, 376 F.3d 529, 536 (6th Cir. 2004), the court cited one of its unpub-
lished opinions, Brown v. Chase, 14 Fed. Appx. 482, 2001 WL 814931 (6th Cir. 2001). In Klimik
v. Kent County Sheriff’'s Department, 91 Fed. Appx. 396, 400, 2004 WL 193168 (6th Cir. 2004),
the court quoted one of its other unpublished opinions, Bower v. Fillage of Mount Sterling, 44
Fed. Appx. 670, 2002 WL 1752270 (6th Cir. 2002). In Moore v. Potter, 47 Fed. Appx. 318, 320,
2002 WL 31096673 (6th Cir. 2002), the court cited one of its unpublished orders, Savage v.
Unknown FBI Agents, 1998 WL 69318 (6th Cir. 1998).

In Hauck v. Commissioner of Internal Revenue, 64 Fed. Appx. 492, 493, 2003 WL
21005238 (6th Cir. 2003), the court cited an unpublished opinion by the district court for the
Western District of Texas, Perez v. United States, 2001 WL 1836185 (W.D. Tex. 2001).

55. One published opinion by the court of appeals for the Seventh Circuit cites a depub-
lished district court opinion. In United States v. George, 363 F.3d 666, 672 (7th Cir. 2004), the
court cited an opinion by the district court for the Eastern District of Pennsylvania that was
initially published, United States v. Llera Plaza, 179 F. Supp. 2d 492 (E.D. Pa. 2002), but sub-
sequently withdrawn by the court and replaced by a new published opinion, United States v.
Llera Plaza, 188 F. Supp. 2d 549 (E.D. Pa. 2002).

56. In four cases the court of appeals for the Tenth Circuit cited unpublished opinions
by federal courts of appeals. In three of these cases the court cited its own unpublished
opinions.

In United States v. Cruz-Alcala, 338 F.3d 1194, 1197, 1199 (10th Cir. 2003), the court cited
one of its own unpublished opinions, United States v. Molina-Barajas, 47 Fed. Appx. 552 (10th
Cir. 2002), and an unpublished opinion by the court of appeals for the Ninth Circuit, United
States v. Viveros-Castro, 1998 WL 225053 (9th Cir. 1998). In Wiransane v. Ashcroft, 366 F.3d
889, 898 (10th Cir. 2004), the court cited one of its own unpublished opinions, Limerta v. Ash-
croft, 88 Fed. Appx. 363, 2004 WL 309333 (10th Cir. 2004), and an unpublished opinion by
the court of appeals for the Third Circuit, Lauw v. Ashcroft, 2003 WL 22881647 (3d Cir. 2003).
In Jackson v. Barnhart, 60 Fed. Appx. 255, 257, 2003 WL 1473554 (10th Cir. 2003), the court
cited one of its own unpublished opinions, Bellamy v. Massanari, 29 Fed. Appx. 567, 2002 WL
120532 (10th Cir. 2002).
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We found three opinions by the court of appeals for the Sixth Circuit™

and three opinions by the court of appeals for the Tenth Circuit™ that cite
the courts” own unpublished opinions. Interestingly, one of these opinions
also cites an unpublished opinion by the court of appeals for the Ninth Cir-
cuit, a restrictive court.®

The court published three opinions in O Centro Espirita Beneficiente Uniao do Vegetal v.
Ashcroft (10th Cir. 02-2323, filed Dec. 3, 2002, judgment Nov. 12, 2004). First the court pub-
lished an opinion by a two-judge panel staying the district court’s preliminary injunction
pending appeal. O Centro Espirita Beneficiente Uniao do Vegetal, 314 F.3d 463 (10th Cir.
2002). This opinion, id. at 467, cites an unpublished opinion by the court of appeals for the
Eighth Circuit, United States v. Brown, 1995 WL 732803 (8th Cir. 1995). The appeal was ini-
tially decided by a three-judge panel in a published opinion, O Centro Espirita Beneficiente
Uniao do Vegetal v. Ashcroft, 342 F.3d 1170 (10th Cir. 2003), but reheard en banc and decided
by a published per curiam opinion, O Centro Espirita Beneficiente Uniao do Vegetal, 389 F.3d
973 (10th Cir. 2004). An opinion concurring with the en banc opinion, id. at 1020 (McCon-
nell, J.), and an opinion concurring in part and dissenting in part, id. at 984 (Murphy, J.),
also cite the unpublished Eighth Circuit opinion.

57. One published opinion by the court of appeals for the District of Columbia Circuit
cites an unpublished consent decree filed in the district court for the District of Columbia. In
Northeast Maryland Waste Disposal Authority v. Environmental Protection Agency, 358 F.3d 936,
941 n.5 (D.C. Cir. 2004), the court cited a consent decree in another case requiring the Envi-
ronmental Protection Agency to promulgate certain standards.

58. See supra note 54.

59. See supra note 56.

60. Id.
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V. Exhibits

With the exception of one pie chart, the following 31 exhibits present data
by circuit. Circuits are grouped by type of citation rule, with the restrictive
circuits on the left, the permissive circuits on the right, and the discourag-
ing circuits in between.

For most of the exhibits pertaining to the survey of judges, not all cir-
cuits are included, because the exhibits display data for questions that were
applicable to only some of the circuits.

Some of the exhibits pertaining to the survey of attorneys and the sur-
vey of cases have shaded regions behind the bars for each circuit. These
shaded regions display averages for the three types of circuits (restrictive,
discouraging, and permissive).
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Appendix A:
Judges’ Predictions of Problems
Posed by Citations to Unpublished Opinions

We asked judges in the restrictive circuits (the Second, Seventh, Ninth, and
Federal Circuits) whether a rule allowing the citation of unpublished opin-
ions would cause problems because of any special characteristics of their
court or its practices. Those who responded “yes” were invited to describe
the relevant characteristics. This appendix compiles their responses.

Responses are organized by major theme: an increase in workload (20
responses), unpublished opinions becoming shorter (13 responses), a con-
cern about the quality of the court’s unpublished opinions (seven re-
sponses), the small likelihood that citations to unpublished opinions would
be helpful (six responses), a concern about increased time to resolve cases
(five responses), a concern that unpublished opinions might come to be
regarded as precedential (three responses), an observation that the rule
change would be advantageous to the government (one response), and
other thoughts (eight responses). A few responses covered more than one
theme and are cross-referenced accordingly.

We present the judges’ responses anonymously and essentially verba-
tim, with some copyediting. Each response is identified by circuit and or-
dinal position in this report. So response 7-4 is the fourth response here
from a Seventh Circuit judge.

1. Second Circuit

Fourteen Second Circuit judges said that citations to their court’s unpub-
lished opinions would create special problems; six judges said that they
would not. Three judges did not return an answer to this question. (One
judge who said that citations to unpublished opinions would create prob-
lems did not elaborate.)

a. Unpublished Opinions Would Become Shorter

Three judges predicted that unpublished opinions would become shorter if
they could be cited.

J2-1. Presently, we prepare unpublished opinions that carefully re-
spond to the issues raised on appeal, but are not as extensive or work-
intensive as published opinions. If unpublished opinions are citable, there
will likely be two effects. In most cases the unpublished opinions will be
reduced to a bare minimum. This will have the effect of depriving litigants
of the general reasoning of the dispositive decision and perhaps make it
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more difficult for the litigant to seek further review whether by rehearing
or by petitioning the Supreme Court. In some cases, the result could be the
opposite—a greater expenditure of time and effort than would otherwise
be the case to create a more fulsome unpublished opinion that approaches
the kind of effort required by a published opinion. If the rule were applied
retroactively, there would be an impairment of the circuit’s corpus juris as
unpublished opinions never intended for citation could be included in
briefs. The Second Circuit would vastly prefer to decide on its own
whether unpublished opinions are citable as opposed to having the issue
decided for the court by outsiders.

J2-2. If unpublished opinions are citable, two different effects are fore-
seeable. In most cases, the unpublished opinion will be reduced to a bare
minimum. This will deprive litigants of the general reasoning provided in
our unpublished opinions up to now, and perhaps make it more difficult
for a litigant to seek further review. In other cases, the result may be just
the opposite; more care and effort than necessary may be expended in
making these opinions more like published opinions, at the expense of
scarce judicial time and resources. One should ask: what has been the pur-
pose of unpublished opinions up to now? The purpose, as our circuit has
regarded it, is to make clear to litigants and counsel what the basis of the
court’s decision is, and to show in summary fashion that the panel has con-
sidered each and every point argued by each side. Unpublished opinions
are appropriate when existing precedent governs the issues raised. If made
citable, both virtues of the unpublished opinion—its clarity and its econ-
omy—may be undermined.

J2-3. The proposed rule would endanger the practice of giving a rea-
soned decision in all cases, because it would lead to useless one-line orders.

b. Unpublished Opinions Are Not Helpful in Other Cases

Three judges observed that citations to unpublished opinions are unlikely
to be helpful.

J2—4. Our guideline for the use of unpublished summary orders re-
stricts them to cases adequately covered by pre-existing precedent. Our
rule of practice does not permit citation to summary orders as authority for
a proposition of law (although they may of course be cited with reference
to the disposition of the particular case). We consider this practice highly
beneficial to the quality of justice in our circuit for the following reason.
Our judges, like others elsewhere, are over-worked and are putting in long
hours. Realistically, they cannot really work longer hours; changes would
simply affect allocation of judges’ time. Under our present practice, we de-
vote little time to the explanations in summary orders because their non-
citability limits their potential to cause harm. Consequently, our judges can
devote more time to the published opinions, that is to say, to the cases that
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play a significant role in shaping and explaining the law. If unpublished
orders become citable, we would need to worry lest a carelessly written
passage of a summary order cause problems. Our judges would be com-
pelled to take substantial time away from the opinions that are important
to the development of the law, devoting that time instead to the cases that
have little or nothing to say about the law. Since summary orders are prop-
erly used only in cases adequately covered by existing precedent, counsel
have little need to cite them. The desire to cite them arises primarily in cir-
cumstances where the order—prepared in haste—said something ill ad-
vised, which would not have been said had the order been citable. Allow-
ing them to be cited would serve little useful purpose but would cause a
wasteful misallocation of judicial time—taking valuable time away from
the difficult task of getting it right in the opinions that play a role in shap-
ing and explaining the law.

J2-5. (a) Since summary orders are never pre-circulated to the full
court and do not appear as slips, judges who were not on the panel have no
opportunity ever to know what they say. So I'd be disinclined to give a
summary order cite any weight. I worry that litigants will be lulled into
relying on material that the judges will not credit or consider. (b) Summary
orders do not purport to state all the facts and circumstances that bear
upon the result. Ordinarily, they say that “the parties are assumed to be
familiar with the facts, procedural history, and the appellate issues pre-
sented.” (c) Sometimes a summary order is indicated because the briefing
is so poor that the salient issues are not raised, the best precedents are
omitted, or the issue is scrambled. While I do research, I'm not willing to
do the lawyering for any party; so a summary order is often unhelpful
even if the issue is ostensibly interesting.

J2—-6. Because of the volume of cases heard by this court, fact-bound,
non-precedential decisions are best handled in summary fashion. Citation
of the orders out of their factual context would be misleading.

c. Increased Workload

Three judges predicted that citations to unpublished opinions would in-
crease judges” workload. (In addition to comments J2-7 and J2-8, see com-
ment J2-4.)

J2-7. More work with no benefit to the cause of justice. Anything
worth saying to those other than the parties and trial lawyers should end
up in a per curiam or other published opinion.

J2-8. Such a rule would greatly delay the resolutions of cases and add
considerably to our workload.
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d. Disposition Time

Three judges predicted that if unpublished orders could be cited, it could
take the court longer to resolve the cases in which they are issued. (In addi-
tion to comments J2-9 and ]J2-10, see comment J2-8.)

J2-9. Speedy disposition of cases, a characteristic of this court, would
be affected.

J2-10. A characteristic of our court is to issue summary orders

promptly.

e. Quality of Unpublished Opinions

One judge expressed concern about the quality of the court’s unpublished
orders. (See comment J2-4.)

f. Other Thoughts

Three judges had other thoughts.

J2-11. Our summary orders are generally quite detailed. I am sure
much of that is because 20% of our cases are pro se and we are the only cir-
cuit to allow pro se litigants to argue.

J2-12. It would harm the collegiality of the court, because of strong
differences in opinion as to how summary orders should be prepared.

J2-13. Our court uses staff decision making far less than other circuits.

2. Seventh Circuit

Only five Seventh Circuit judges said that citations to their court’s unpub-
lished opinions would create special problems; seven judges said that they
would not. Four judges did not return an answer to this question. (Com-
ment 7-5 below comes from a judge who said citations to unpublished
opinions would not create special problems.)

a. Unpublished Opinions Would Become Shorter

Three judges predicted that unpublished opinions would become shorter if
they could be cited.

J7-1. If attorneys were allowed to cite unpublished orders in our cir-
cuit, it would immeasurably increase the amount of time spent by judges in
reviewing the draft orders of the staff law clerks, who do not usually oper-
ate under the direct supervision of a judge. One reason it would take a
great deal more time is because each and every case citation would have to
be verified more thoroughly than is now done in the Rule 34 cases (cases
decided on briefs without oral argument) and short argument cases (ten
minutes). These cases are routinely handled and include the proposed

68



Citing Unpublished Opinions in Federal Appeals

judgment and sentencing recommendation sent to us for review, modifica-
tion, approval, or declination. Because of the large volume of the same, the
publication time of these orders, as well as the time allotted to the orally
argued cases, would be impacted and thus interfere with the present
caseload flow. If every case, in effect, were to be treated as a polished,
thoughtfully considered published opinion, I am confident that this circuit
might well have to seriously consider limiting the number of cases heard
on oral argument as well as the time allotted for each case. This is because
precious time and resources will be taken from an already overburdened
caseload and allocated to the Rule 34 and short argument matters. Thus,
the court may be forced to adopt the procedure of issuing cursory, one-line
orders in many cases as some other circuits have done, rather than our pre-
sent procedure of issuing well reasoned, cited, and thoughtful extensive
and thorough opinions. The result would be detrimental to the court sys-
tem, judges, litigants and the bar, and I seriously urge that the judicial
authorities considering this question give serious consideration before
adopting the procedure of allowing the citing of unpublished orders in this
circuit.

J7-2. I oppose citing unpublished opinions/orders. We have too many
published ones as it is. Our orders now are quite detailed. I will do shorter
ones—e.g., “the evidence is sufficient,” etc.—if they are going to be cited
back to us.

J7-3. We provide a full statement of reasons in all cases—no one-word
affirmances. We could not continue the practice if all our opinions could be
thrown back in our faces.

b. Unpublished Opinions Are Not Helpful in Other Cases

Two judges observed that citations to unpublished opinions are unlikely to
be helpful.

J7-4. In general, the “unpublished” dispositions in the Seventh Circuit
are detailed, factually intensive treatments of a subject. Generally also, they
represent applications of such well established standards as the McDonnell
Douglas test, substantial evidence review of Social Security or immigration
rulings, or Anders review of a criminal appeal. Finding the hidden advance
in the law will be a search for a needle in a haystack. It is also quite unnec-
essary, given the percentage of opinions that are published in this circuit,
which is in turn a direct consequence of our policy to grant oral argument
in all fully counseled cases. Later publication of “unpublished” orders has
been an adequate corrective for the occasional slip.

J7-5. Citing unpublished opinions (orders) will not facilitate the reso-
lution of cases nor improve the quality or uniformity of circuit law.

69



Citing Unpublished Opinions in Federal Appeals

c. Quality of Unpublished Opinions and the Slippery Slope
to Precedent

One judge expressed concern about the quality of the court’s unpublished
orders and predicted that allowing citation to unpublished opinions could
ultimately result in their being precedential.

J7-6. If we are going to cite “unpublished” opinions, we might as well
publish everything. Non-argued cases with little or no merit deserve no
more than short orders, and snippets from them should not have preceden-
tial value. In our circuit, staff attorneys prepare routine drafts that judges
approve but do not research or write. These definitely should not be avail-
able for citation.

d. Increased Workload

One judge predicted that citations to unpublished opinions would increase
judges” workload. (See comment J7-1.)

3. Ninth Circuit

Thirty-one Ninth Circuit judges said that citations to their court’s unpub-
lished opinions would create special problems, 11 judges said that they
would not, and one judge said that he did not know. Four judges did not
return an answer to this question. (One judge who said that citations to
unpublished opinions would create problems did not elaborate.)

a. Increased Workload

Fifteen judges predicted that citations to unpublished opinions would in-
crease judges’ workload.

J9-1. Our local rule contemplates a memorandum disposition of a
paragraph or two—the result and the reason. Changing this practice to a
published disposition would put pressure on the court to expand the dis-
positions into more substantive recitations. Simply because we issue an
unpublished disposition does not mean that we do not spend considerable
time reviewing the record and reviewing the case. However, many cases
do not merit an extensive explanation. Switching to citable dispositions
will definitely increase the workload of already very busy judges. Finally,
there is no need for citation. We ran an experimental citation approach, and
attorneys did not find occasion for citation. Our limited citation rule ad-
dresses key issues concerning res judicata, circuit splits, etc.

J9-2. Because of the great caseload of the Ninth Circuit, the Ninth Cir-
cuit would be particularly impacted. Also, because 37.5% of our case vol-
ume is immigration cases, “publishable” case memos would have to be
more carefully checked against earlier rulings to avoid intra-circuit splits in
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what tend to be repetitive situations. I may be repeating what I said earlier,
but the more experience I have on this court, the more grateful I am that
unpublished dispositions are not citable. Oh, I almost forgot. Often we do
not call a case for a vote for a rehearing en banc because, although wrongly
decided by the panel, it does not involve Rule 35 and Rule 40 issues. And it
will only affect the parties. If all memorandum dispositions are to be cited,
the number of en banc calls will surely rise.

J9-3. Currently my court issues very brief unpublished opinions. The
parties are aware of the facts. If there is no disagreement among the parties
concerning the appropriate standard of review, or the applicable law, we
generally omit reference to the citations supporting these principles. If
those opinions are now to be published, we will be required to set forth the
relevant facts and discuss principles of law that are not in dispute so that
counsel will be able to determine whether the unpublished opinion is per-
tinent or distinguishable.

J9-4. We assume unpublished memoranda are addressed only to the
parties, who know the history and the facts of the case. We only state what
we decide and why. If they were citable, then we would have to assume
they are written to the public at large and describe the history and facts,
and this would increase dramatically the time involved in preparing them.
Also, the issues decided and why might have to be explained in more
depth.

J9-5. The practice in our court with respect to unpublished opinions is
to make them very brief with no recitation of the facts, the standard of re-
view, etc., unless they are directly at issue. We assume that the unpub-
lished opinions are for the parties and that this information need not be
part of the disposition. If publication is involved and citation is permitted,
we write for the general public, a much more time-consuming process.

J9-6. This is a very large circuit. It should have been divided many
years ago. To permit citations to unpublished opinions will increase the
burden on the court very significantly. The solution is to create two or
more circuits out of the geographic monster of the Ninth. It is a remnant of
a sparsely populated west. That west is now heavily populated. The time for
restructuring is now.

J9-7. Right now, neither the lawyers nor the judges need to pay any
attention to unpublished dispositions. If they can be cited, that would
change. Much time could be required to address unpublished dispositions,
all of which time would be wasted, in my opinion. I have yet to see any
meaningful explanation of either the necessity or benefit of citing unpub-
lished opinions.

J9-8. I am not sure how special this characteristic is in relation to the
problem, but here it is: We have a much higher case volume than other cir-
cuits. (Not per judge, but overall.) That will mean a huge number of previ-
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ously uncitable memorandum dispositions will be citable. More work for
us, and a lot more work for the lawyers.

J9-9. We are already laboring under a back-breaking caseload. The
immigration caseload continues to expand. Having to spend more time
reading and researching cases when the caseload is already extremely
heavy would create an additional burden on chambers.

J9-10. Some judges and panels may increase the time they put in on
unpublished opinions. At present, unpublished opinions get less work by
some judges. I think allowing citation of unpublished opinions will dra-
matically increase the work of the circuit.

J9-11. About one-half of our unpublished dispositions are written by
central staff attorneys (not elbow clerks). Judges review them minimally,
mostly for result. That practice could not be maintained.

J9-12. Probably it would cause more burden with our already exces-
sive caseload, because many judges would write longer dispositions.

J9-13. The number of unpublished opinions is great, and it would re-
quire substantially more time to complete opinions.

J9-14. It would probably greatly interfere with our screening program
and cripple our productivity.

J9-15. Much more attention to the facts of the case would be required
to provide a context.

b. Unpublished Opinions Would Become Shorter

Five judges predicted that unpublished opinions would become shorter if
they could be cited.

J9-16. In my circuit there is a clear distinction between precedential
and non-precedential. We believe it is important to inform the parties of
the reason for the decision without worrying about some phrase uninten-
tionally being a cloud on the precedent of the circuit. That is why I believe
the rule change would result in shorter, less explanatory dispositions. I
hope it will not lead to simple judgment orders as in some other circuits.

J9-17. Because prior memorandum dispositions were written with the
clear understanding that they had no precedential value, changing the rule
now means that underlying assumption was wrong. I would have written
such dispositions quite differently, and far more tersely, had I known the
rule would be undermined by the proposed change now under considera-
tion.

J9-18. Given our large volume of cases, the only way to avoid an in-
creased burden of writing “publishable-quality” dispositions will be to re-
vert to extremely summary format; otherwise our “published” opinion
backlog will increase. I would therefore opt for very summary dispositions.
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J9-19. Most of our judges share bench memos, which tend to be fairly
long. Often the bench memos are converted into unpublished dispositions
without much change. Obviously, they would have to be pared down sub-
stantially if they were to become citable.

J9-20. I would try to say as little as possible in all unpublished opin-
ions. This would result in a considerable disservice to lawyers and liti-
gants. The volume of our work leaves little alternative, however.

c. Quality of Unpublished Opinions

Two judges expressed concerns about the quality of the court’s memoran-
dum dispositions.

J9-21. We have two kinds of unpublished decisions—those issued in
calendared cases before regular panels (not all of which are argued), and
those issued in “screening” cases, in which drafts are prepared by central
staff and approved by three-judge panels after oral presentations and brief
reviews of documents. I would be comfortable having the first group cited,
as long as they are not precedential, because a substantial amount of
chambers work, by both law clerks and judges, go into them. As to the sec-
ond group—screened cases—the dispositions are exceedingly short, and I
have much less confidence in whatever reasoning does appear. Allowing
them to be cited would be pointless, as they would (I hope) never be “per-
suasive” on any issue. Thus, while I hope someday to persuade my court to
allow citations to the first kind of disposition, we need to have autonomy
to accommodate our own practices.

J9-22. Our dispositions that come out of our screening panels in large
volume are essentially right as to result, but somewhat short on reasoning.

d. Disposition Time

Two judges predicted that if unpublished orders could be cited, it could
take the court longer to resolve the cases in which they are issued.

J9-23. The sheer volume of cases precludes this rule as being a viable
solution to whatever perceived problem the rule purportedly addresses. It
would also preclude us from handling the hundreds of cases a month
through screening sessions. I truly believe that our length of time from fil-
ing to disposition would grow exponentially and that we would never
catch up.

J9-24. Some judges would AWOP (affirm without opinion) more
cases. Some would devote hours to fine-tuning, revising, and researching.
Delay in filing would ensue.
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e. Unpublished Opinions Are Not Helpful in Other Cases

One judge observed that citations to unpublished opinions are unlikely to
be helpful. (See comment J9-1.)

f. Slippery Slope to Precedent

One judge predicted that allowing citation to unpublished opinions could
ultimately result in their being precedential.

J9-25. To increase the number of citable decisions, even non-
precedential ones, given the number of precedential decisions we have,
would exacerbate the problem of size. Neither lawyers nor law clerks can
be expected to appreciate the difference between citable-precedential and
citable-persuasive, so citable-persuasive dispositions will slither into being
precedential. We lack the resources to give 10,000 dispositions the same
attention and scrutiny as precedential opinions must have; all that is neces-
sary is for three judges to agree on the disposition, not each word, but if
dispositions can be cited for some kind of value that should change. If they
do not have any value, what is the point of citing them? Bottom line: it is a
back door way to make everything precedential.

g. Other Thoughts

Five judges had other thoughts.

J9-26. Although I personally support allowing the citation of unpub-
lished decisions as persuasive (not binding) authority, the opposition on
our court is such that it would cause many judges to alter their writing
method.

J9-27. We try to tell the parties why we decided what we decided,
with a bit of a nod to the record. But truly 99.9% of the unpublished cases
do not decide any law or provide new factual insights.

J9-28. Problems with citations to unpublished opinions in this circuit
arise from our volume of cases and our practice of writing detailed unpub-
lished dispositions to inform the parties.

J9-29. It would increase the volume of citable cases by a factor of 5 or
6 to 1. We only allow citation of about 18% of all dispositions on the merits.

J9-30. Our circuit provides fewer opportunities to compromise and
reach consensus. In some cases rifts would be magnified.

4. Federal Circuit

Eight Federal Circuit judges said that citations to their court’s unpublished
opinions would create special problems; four judges said that they would
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not, and two judges said that they did not know. Two judges did not re-
turn an answer to this question.

a. Quality of Unpublished Opinions

Three judges expressed concerns about the quality of the court’s non-
precedential (unpublished) opinions.

JF-1. We are a national court. Thus, barring unusual intervention by
Congress or the Supreme Court, we establish national rules. We therefore
would have to be even more careful than we now are with each statement
we make in an opinion so that what is cited back to us does not uninten-
tionally preclude the proper resolution of later cases. And, frankly, it is
very possible, even likely, that once non-precedential opinions become cit-
able, a move will ensue to make them precedential. Thus, what we origi-
nally write with the understanding that it is non-precedential, albeit cit-
able, may become precedent as well.

JE-2. Many of our non-precedential opinions are in pro se appeals by
federal employees from decisions of the Merit Systems Protection Board.
Because these cases are often poorly briefed, it is easy to miss potentially
important legal issues or to make statements in opinions that, with better
briefing, would likely not be made. Allowing citation of these decisions
would add to the clutter of briefs and suggest that the court has reached
considered decisions on particular issues when in fact that is often not true.

JE-3. The majority of our jurisdiction is exclusive. We circulate all
published panel opinions to the whole court for comments before they are
released and all members of the court carefully review them. Counsel
should not be able to cite opinions that have not been through that process.

b. Unpublished Opinions Would Become Shorter

Two judges predicted that unpublished opinions would become shorter if
they could be cited.

JF—4. All opinions are “published” in one form or another—what we
are talking about is non-precedential opinions. If our non-precedential opin-
ions could be cited, then the pro se petitioners would get less useful opin-
ions; there would be more summary affirmances; and non-precedential ci-
tations would only clutter up the briefs. A terribly short-sighted idea.

JE-5. If attorneys could cite our non-precedential opinions, I would
push for summary dispositions or have non-precedential opinions say as
little as possible.
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c. Slippery Slope to Precedent

Two judges predicted that allowing the citation to unpublished opinions
could ultimately result in their being precedential. (In addition to comment
JE-6, see comment JF-1.)

JF—6. First, we have many complex patent cases that are best resolved
by non-precedential opinion. Second, the law develops in a more orderly
fashion when some cases are not made precedential.

d. Increased Workload

One judge predicted that citations to unpublished opinions would increase
judges” workload.

JF-7. Courts that favor the citation of non-precedential opinions em-
ploy legions of staff attorneys to process them, while in this court non-
precedential opinions are handled in chambers. In light of budgetary con-
straints, the central staffs of courts can be expected to decline, and the work
returned to chambers where it belongs. I would expect this to affect the
views of the proponents of a new role.

e. Government Advantage

One judge predicted that permitting citations to unpublished opinions
would provide the government with an advantage.

JF-8. The government is a party to most appeals here and can fully
read non-precedential opinions. It will have many more opinions to cite in
briefs under a revised rule.
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Appendix B:
Attorneys” Thoughts on the
Impact of the Proposed Rule

Attorneys were asked what impact they would expect to result from the
proposed lifting of restrictions on citation to unpublished opinions. Al-
though attorneys were not asked explicitly whether they would support or
oppose the proposed rule, their support or opposition was often apparent
from their answers. Of the 307 attorneys who answered this question, most
were supportive of the proposed rule (169, or 55%), many were neutral (75,
or 24%), and many opposed the proposed rule (63, or 21%).

We classified the attorneys’ responses by theme and sub-theme: the
availability of additional authority (more authority, bias, more work, al-
ready reviewed), the usefulness of unpublished opinions (strategy, not
precedent, not useful, poor quality, good quality), access to unpublished
opinions (accessible, less accessible), impact on the court (more consis-
tency, less consistency, higher quality opinions, shorter opinions, longer
opinions, delay), and broad policy issues (accountability, a blurred distinc-
tion between published and unpublished opinions, whether opinions
should ever be unpublished). Several comments fell into more than one
category.

The comments are compiled here. Generally comments falling into
more than one category are compiled in the category with the fewest com-
ments. Generally supportive comments are presented before neutral and
opposing comments, with longer comments presented first.

We present the attorneys’ responses anonymously and essentially
verbatim, with some copyediting. Each response is identified with an “A”
for attorney and a number for ordinal position in this report. So, for exam-
ple, response A-148 is the 148th attorney response presented here.

1. The Availability of Additional Authority

Many attorneys commented on the implications of having a substantial
amount of additional legal authority to cite. Ninety-three attorneys saw
this as having access to additional valuable resources, but four attorneys
worried about bias in the additional authority. Thirty-three attorneys ob-
served that a substantial amount of legal authority to cite entails a substan-
tial amount of additional work, but seven attorneys said that they already
review the unpublished opinions anyway.
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a. More Authority

Ninety-three attorneys observed that the ability to cite unpublished opin-
ions gives them more options in the way of authority to support their ar-
guments. Most of these attorneys (84) were supportive of the new pro-
posed rule; nine were neutral. In addition to the attorney comments com-
piled here, 25 other attorneys mentioned more authority: attorneys A-73
(supportive), A-75 (neutral), and A-76 (neutral) (comments compiled un-
der 1.c. More Work); attorneys A-89 (supportive), A-90 (supportive), A-91
(supportive), and A-92 (supportive) (comments compiled under 1.d. Al-
ready Reviewed); attorney A-99 (supportive) (comment compiled under 2.a.
Strategy); attorneys A-101 (supportive), A-102 (supportive), A-104 (sup-
portive), A-107 (neutral), and A-108 (neutral) (comments compiled under
2.b. Not Precedent); attorney A-123 (supportive) (comment compiled under
2.c. Not Useful); attorney A—154 (supportive) (comment compiled under 3.a.
Accessible); attorneys A-173 (supportive), A-176 (supportive), and A-177
(supportive) (comments compiled under 4.a. More Consistency); attorney A—
193 (supportive) (comment compiled under 4.b. Less Consistency); attorneys
A-197 (supportive), A-198 (supportive), A-201 (supportive), A-203 (sup-
portive) (comments compiled under 4.c. Higher Quality Opinions); attorney
A-214 (supportive) (comment compiled under 4.f. Delay); and attorney A-
227 (supportive) (comment compiled under 5.b. Blurred Distinction).

A-1 (supportive, Tenth Circuit). I am in favor of a new Federal Rule of
Appellate Procedure uniformly allowing citation of unpublished opinions.
Such a rule would promote consistency and eliminate the maddening
situation where, as a litigant, you have found a case directly on point, but
are unable to cite it. Although the Tenth Circuit—where I practice pre-
dominantly—has a fairly lenient rule on citation of unpublished opinions,
the Ninth Circuit, for example, has a much harsher rule. I have been in the
frustrating position in district courts of the Ninth Circuit where I am for-
bidden from citing an unpublished Ninth Circuit case to the district
court—authority which presumably would be quite persuasive, if not dis-
positive. Although courts and commentators frequently state that unpub-
lished opinions only deal with propositions that can be found in published
decisions, I have not found that to be the case. Even when that is true to
some extent, fact patterns are always different and sometimes critical. An
unpublished decision is self-evidently so; even if not binding, I have never
understood the rationale behind not being able to cite it at all.

A-2 (supportive, Seventh Circuit). Such a rule would be helpful in two
respects in particular. In some cases, such a rule would permit citation to
the court’s most recent application of a settled rule, making it clear that ear-
lier published decisions are still good law and have not been superseded
by more recent decisions. This would be helpful where the court has begun
issuing unpublished decisions after issuing a series of published decisions

78



Citing Unpublished Opinions in Federal Appeals

on the same topic, and the most recent published opinion is several years
old. In other cases, such a rule would permit citation to cases involving
similar or identical facts. This would be helpful in cases in which all of the
court’s published decisions on a particular issue may be distinguished
based on their facts, whereas, in an unpublished decision, the court has
applied the same legal rule to facts similar or identical to those involved in
the case pending before the court.

A-3 (supportive, District of Columbia Circuit). My practice has been
almost exclusively in the U.S. Court of Appeals for the D.C. Circuit. I
would expect little impact overall, in terms of numbers of cases impacted
by the change. However, I would expect the rule to have a beneficial im-
pact with respect to certain cases. I have experienced instances (before the
rule in the D.C. Circuit was changed in Jan. 2002 to permit citation to un-
published opinions issued by that circuit) where the only case comparable
to the issue I was addressing involved an unpublished opinion, or where
an unpublished opinion would have been a useful example of an addi-
tional comparable situation, but I could not bring this to the court’s atten-
tion, because the rule barred citation to unpublished opinions. I believe
both my client (the federal government) and the court were ill served by
the rule in these instances.

A—4 (supportive, Seventh Circuit). I think it would be very helpful. It
is difficult to predict the future, so judges who order an opinion to be un-
published cannot foresee what effect that opinion would have in the future.
In other cases, I have found unpublished opinions to be directly on point
with my issue, but I could not cite them.

Many years ago, the Illinois Appellate Court would direct that only
“abstracts” of opinions be published, which turned out to be the West
headnotes. There have been more than a few times when one of these “ab-
stracts” was directly on point with my issue. You get the idea.

In the long run, publishing all opinions is better for the profession, be-
cause it provides a better basis to obtain on-point precedent. To save space,
perhaps “non-published” opinions should only be available online.

A-5 (supportive, District of Columbia Circuit). I suppose that I would
favor permitting citation to unpublished opinions, as there is just a chance
that one of these “red-headed stepchildren” will contain the nugget of wis-
dom that will guide the court to a correct decision.

The case I was selected for was an unusually weak case for the plain-
tiffs and appellants, so it did not present any difficult legal questions that
might have prompted us to research unpublished opinions. As I recall, it
was decided without argument and resulted in an unpublished decision
(which always feels anticlimactic). I think that most opinions should be
published and that the issuance of non-precedential decisions is hard to
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justify, but I honestly do not think that this case would give much guidance
to anyone.

A-6 (supportive, Second Circuit). I expect that the impact would be a
favorable one from the perspective of an office such as mine (United States
Attorney’s Office). In many appellate cases, it would be useful to bring
other similar cases to the court’s attention, even though they are unpub-
lished. This did not apply to the appellate immigration case that is the sub-
ject of this survey because there is now a wealth of published immigration
case law in this circuit and others. I am not aware of the percentage of law-
yers who do not have access to unpublished opinions through Westlaw,
Lexis, or another computerized service, although lack of access problems
could be addressed to some extent by requiring a party who cites to an un-
published opinion to provide a copy of it.

A-7 (supportive, District of Columbia Circuit). In my experience, I oc-
casionally find an unpublished decision that is the closest precedent for the
case on which I am working. The ability to cite the unpublished decision
could facilitate our presentation of the argument in such an occasional
situation. But many times I find that the unpublished decision is cumula-
tive to many other published decisions on the same or similar point. And
the unpublished decision itself may cite and rely on an earlier, published
decision that may be cited without limitation. The D.C. Circuit has modi-
fied its local rule to permit citation of its unpublished decisions issued after
Jan. 1, 2002. In a sense, the proposed national rule would not have much
impact on our practice.

A-8 (supportive, Eleventh Circuit). I do not believe such a rule change
would have an appreciable impact in the Eleventh Circuit, in which I prac-
tice, since such citations are currently citable—although not binding, of
course. In those circuit courts of appeal that currently prohibit citation to
unpublished decisions, the proposed rule change would have an impact, I
believe. Advocates would be inclined to research and cite such unpub-
lished decisions, where before they did not. I think it would enhance the
breadth and quality of briefs, since persuasive, well-reasoned, unpublished
decisions could provide further logical and policy arguments for both
counsel and appellate courts to ponder in fashioning arguments and deci-
sions, respectively.

A-9 (supportive, Tenth Circuit). I expect that the proposed rule would
have a tremendous impact on the litigants and the courts. In my practice, I
often read unpublished cases that support a position favorable to my client.
Sometimes an unpublished case is the only available source to support a
particular position for my client. In such an instance, a rule permitting cita-
tion to courts of appeals’ unpublished opinions would provide me with the
opportunity to support my client’s position with some authority. It would
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promote a fair outcome of the proceedings because litigants would be
permitted to more fully advise the court of similar cases.

A-10 (supportive, Second Circuit). Such a rule would be helpful.
There have been instances in which a new governing rule has been estab-
lished in an unpublished opinion, and instances in which an established
precedent has been applied to facts identical to those in a case we have
been handling. Indeed, in some instances we have moved to publish be-
cause the opinions would apply to many of our cases. The availability of
these opinions would assist in ensuring a uniform jurisprudence in the cir-
cuit and would be useful to litigants to have more persuasive authority to
cite.

A-11°" (supportive, Second Circuit). Such a rule would be helpful.
There have been instances in which a new governing rule has been estab-
lished in an unpublished opinion, and instances in which an established
precedent has been applied to facts identical to those in a case we have
been handling. Indeed, in some instances we have moved to publish be-
cause the opinions would apply to many of our cases. The availability of
these opinions would assist in ensuring a uniform jurisprudence in the cir-
cuit and would be useful to litigants to have more persuasive authority to
cite.

A-12 (supportive, District of Columbia Circuit). My impression is that
unpublished cases can be useful and there would be no detrimental effect
in citing to them (as long as the unpublished status is noted in the citation).
Although I have not studied the issue, I feel like unpublished cases some-
times make explicit generally assumed legal principles that otherwise are
not cited or discussed (this especially seems to be the case in unpublished
opinions deciding matters brought pro se).

A-13 (supportive, First Circuit). I think the rule would have a salutary
effect. When an unpublished opinion is squarely on point, particularly one
from the same circuit, it is eminently sensible to permit its citation. More
than once I have been precluded from citing and discussing a persuasive
and well-reasoned unpublished opinion that is on all fours, or close to it,
with the case being briefed. As long as the parties understand the prece-
dential limitations of unpublished opinions, their citation should be per-
missible.

A-14 (supportive, Eleventh Circuit). I believe the ability to cite unpub-
lished opinions would be helpful. Many times legal analysis by appellate
courts on a new issue, or slightly new issue, is useful to the parties and the
courts. If parties are permitted to cite law reviews, they should be able to
cite unpublished opinions, which are likely more useful. The reason I did

61. Attorneys A-10 and A-11 submitted survey responses with identical text.
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not cite or would not have cited unpublished opinions in my case was be-
cause the area of law had already been thoroughly vetted.

A-15 (supportive, Tenth Circuit). I think such a national rule permit-
ting citation to unpublished opinions would be especially useful, particu-
larly in some areas of the law where, for whatever reason, published opin-
ions are as a rule exceptionally rare. This is particularly true in the context
of habeas appeals under 28 U.S.C. § 2255 with respect to which there is a
surprising dearth of “published” authority. I am, in other words, very
much in favor of the proposed new rule.

A-16 (supportive, First Circuit). It would allow attorneys to cite to
cases that may be factually closer to the matter on appeal but that have not
been deemed important enough by the court to be published. There are
many unpublished cases that contain nuggets of holdings that have not
been articulated in published opinions and that fit squarely and are dispo-
sitive of issues that are still litigated below for lack of a definitive ruling in
a published opinion.

A-17 (supportive, Eighth Circuit). It would be of significant value.
Whether the opinion is published or unpublished, it is still the opinion of
the appellate court and has some value. I have experienced a number of
occasions where I could not locate a published opinion that is as squarely
on point on a specific issue as any unpublished opinion. A less restrictive
rule on the citation to an unpublished opinion would be of value and is
recommended.

A-18 (supportive, District of Columbia Circuit). I believe the proposed
rule would improve decision making and briefing. Often unpublished de-
cisions have salient analysis that should be brought to the court’s attention.
As a practitioner, it is frustrating to find a recent unpublished decision di-
rectly on point, and not to be able to cite the decision. As a practical matter,
“unpublished” decisions are being published anyway.

A-19 (supportive, Eighth Circuit). I believe the proposed rule would
be beneficial to the court in providing the court with all applicable prece-
dent. In a number of cases, language in unpublished opinions addresses an
issue more completely than in published opinions. Being able to cite such
language, particularly from unpublished cases in our circuit, would en-
hance the arguments made to the court.

A-20 (supportive, Second Circuit). I believe the impact would be to
encourage greater advocacy through citation to cases without precedential
impact but with persuasive merit. The rule, however, should require the
author of the brief to attach a copy of the unpublished decision and to cite
any electronic source for the same (e.g., Westlaw). I strongly support the
proposed new national rule.

A-21 (supportive, District of Columbia Circuit). To the extent that un-
published opinions are non-binding, such a rule would nonetheless permit
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drawing the court’s attention to dispositions of similar cases. This would
essentially operate like an “accord” citation. To the extent that unpublished
opinions are non-binding, there should be no requirement, only permis-
sion, to cite to such opinions.

A-22 (supportive, Seventh Circuit). From my own perspective, being
engaged in many habeas corpus cases on appeal, there are some proce-
dural practices that would be reflected in unpublished opinions that would
occasionally be helpful to illustrate through judicial opinions. Short of that,
I'm not sure I would often take advantage of a more lenient rule to this ef-
fect.

A-23 (supportive, Seventh Circuit). Any time you expand the universe
of cases on which you can rely, you provide an attorney with more and
presumably better reasoning to present. Since I never saw any real legiti-
mate basis for limiting citations to published opinions (sometimes the un-
published cases are better), I would be happy to see this rule change.

A-24 (supportive, First Circuit). I believe a more lenient rule of cita-
tion would be beneficial to my appellate practice, and to the circuit court,
because oftentimes an unpublished opinion will possess an analogous fact
pattern or more clear statement of the law. Even if the opinion is not bind-
ing precedent, it can be beneficial to guide the court.

A-25 (supportive, First Circuit). Given the availability of unpublished
opinions on services such as Westlaw, it would allow practitioners access
to cases which may be more on point factually to their own. The ability to
cite these cases should assist in presenting argument in a more cogent and
relevant manner.

A-26 (supportive, Ninth Circuit). The impact would be positive since
frequently there are numerous unpublished decisions from this circuit and
other circuits that are directly on point with the facts of a case. Because the
cases are unpublished, the attorney is constrained from using the cases as
precedent.

A-27 (supportive, First Circuit). It would make it more likely that I
would find cases “on point.” My only concern is that the holdings in these
opinions are (sometimes) not explained as thoroughly as in published
opinions, which could lead to the cases being used improperly (out of con-
text).

A-28 (supportive, Eighth Circuit). I have, in the last two years, seen
approximately three or four unpublished opinions with factual bases di-
rectly on point with the facts of my own case. Relaxation of the rule would
aid me in responding to readings when such a thing occurs.

A-29 (supportive, Fifth Circuit). Attorneys may then have access to
additional cases that are on point or close to it. Oftentimes I encounter
cases that resemble the factual pattern of my case, but I am unable to use
the information, because the case is unpublished.
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A-30 (supportive, Second Circuit). While I did not come across useful
unpublished cases during this appeal, I have done so in other cases. I have
never fully understood why such decisions should be off-limits, particu-
larly when they are on point and well reasoned.

A-31 (supportive, Fourth Circuit). To the extent that a court has ad-
dressed a particular legal issue, albeit in an unpublished decision, I may be
able to address issues raised by the court through my brief or oral argu-
ment in a more direct and thorough manner.

A-32 (supportive, First Circuit). Unpublished opinions can facilitate,
in many instances, the presentation of an argument. Many times the facts
are squarely applicable to the matter under consideration. Often they pre-
sent authority in a very precise manner.

A-33 (supportive, Third Circuit). This rule would have a positive im-
pact because it might permit additional arguments to be raised to the
court’s attention. The court could then give the unpublished opinion what-
ever weight it deems appropriate.

A-34 (supportive, First Circuit). Very little, but only positive in my
opinion. It is not unusual for me to want to cite 1-3 such opinions in a brief
in the First Circuit, but I do not because of the rule strongly discouraging it.

A-35 (supportive, Tenth Circuit). It would make analysis of the law
more comprehensive and give the courts better guidance. Some unpub-
lished opinions contain good surveys of an area of law, which should be
helpful to all.

A-36 (supportive, Second Circuit). I think it would be helpful—there
are cases that could be cited that I am unable to cite now (although I've
learned to ignore unpublished opinions because I cannot use them).

A-37 (supportive, Sixth Circuit). Greater ability to direct the appellate
court to cases in which similar, but unique or unusual, fact patterns were
handled in a manner consistent with my client’s position.

A-38 (supportive, Sixth Circuit). It would allow practitioners to cite to
more current authority. (It seems as if the amount of unpublished opinions
in the past several years has significantly increased.)

A-39 (supportive, Second Circuit). I would support the new rule.
Judges will give the weight that such decisions deserve. I have always
found it frustrating to see an opinion but not be able to use it.

A—-40 (supportive, Fifth Circuit). I occasionally find unpublished
authority from this circuit that would be helpful in supporting arguments
to a district court or appellate panel.

A-41 (supportive, Federal Circuit). I am in favor of this rule. Many of
the circuit’s opinions I deal with are unpublished but are extremely impor-
tant, because they pronounce new legal principles.
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A-42 (supportive, Sixth Circuit). Such a rule would result in utilizing
more court of appeals precedent in support or opposition to my legal ar-
guments. I would rarely cite to other circuits.

A-43 (supportive, Fifth Circuit). We would have more resources
available along with factual instances or scenarios useful in explaining a
theory we may be either defending or attacking.

A-44 (supportive, Eleventh Circuit). It would widen the pool of cases
available and would give one greater confidence as to the predictability of
the outcome of the court’s decision.

A-45 (supportive, Sixth Circuit). I would expect the proposed rule to
have a positive impact, allowing the citation to additional material without
imposing substantial burdens.

A-46 (supportive, Ninth Circuit). It would allow more comprehensive
understanding of trends in the law in the different courts and allow refer-
ence to broader legal analysis.

A-47 (supportive, Ninth Circuit). Allow a lot more case law for the
court to consider, allowing easier references so the court would see what is
happening in other courts.

A-48 (supportive, Third Circuit). It will be of assistance in some cases,
because there are many unpublished opinions that contain useful analysis
of critical issues.

A—49 (supportive, Federal Circuit). In some appeals, it would permit
citations to authorities that are closer to the subject appeal than any of the
citable authorities.

A-50 (supportive, Eighth Circuit). Extremely helpful. The rule would
expand the range of citable precedent and enable the preparation of more
thorough briefs.

A-51 (supportive, Third Circuit). The proposed rule would allow ap-
pellate advocates to advance persuasive reasoning from unpublished opin-
ions.

A-52 (supportive, Eighth Circuit). I believe that such a rule would al-
low the court to be better-informed about potentially relevant case law.

A-53 (supportive, Eleventh Circuit). I think this would be a good rule
change causing few if any problems, but making research a bit easier.

A-54 (supportive, Second Circuit). There would be more law that
could be referenced that might address otherwise unaddressed questions.

A-55 (supportive, District of Columbia Circuit). Slightly more work,
but some unpublished opinions would be of significant value in my cases.

A-56 (supportive, Eighth Circuit). It would enable us to cite a broader
array of case authority. I think it would be helpful.

A-57 (supportive, Eleventh Circuit). It would improve and make more
equitable the access to and use of important decisions.
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A-58 (supportive, Fifth Circuit). I think it could facilitate more thor-
ough treatment of some issues before the court.

A-59 (supportive, Fourth Circuit). I think it would be a good rule.
Sometimes the cases most on point are unpublished.

A-60 (supportive, Tenth Circuit). It would be helpful because the
Tenth Circuit has so many unpublished opinions.

A-61 (supportive, Second Circuit). I would expect such a rule to assist
me in the presentation of my arguments.

A-62 (supportive, District of Columbia Circuit). Such a rule would be
helpful in addressing novel issues of law.

A-63 (supportive, District of Columbia Circuit). Positive. There is use-
ful precedent in them.

A-64 (neutral, Fifth Circuit). The times when we have found it neces-
sary to cite to unpublished dispositions have occurred when there is no
precedent available in our circuit. Indeed, when the Fifth Circuit issues an
opinion on a new issue they have not ruled upon, you will often see them
citing to their own previously unpublished dispositions on the issue.

I cannot imagine such a rule having any appreciable impact on our
side of the fence.

A-65 (neutral, Fifth Circuit). I practice primarily in the Fifth Circuit,
which already has a very workable Local Rule 47.5.4 for citing unpublished
opinions. In my experience, citing to unpublished cases often allows me to
provide the court with a fact pattern similar to the case at bar. In this sense,
it makes my work more effective. Citations to unpublished opinions is nei-
ther more nor less burdensome than not citing to them.

A-66 (neutral, Tenth Circuit). None for me, but for the practice across
the country, it would improve appellate practice because parties can cite to
whatever persuasive authority is available. The circuit in which I practice,
the Tenth Circuit, allows citation to unpublished cases as long as they are
attached to the briefs. That is why the proposed rule would have no effect
on my practice.

A-67 (neutral, Third Circuit). Twofold impact. On the one hand, allow
me to cite unpublished opinions in support of my client’s position, and
therefore potentially make my work a little less burdensome in that I have
more chances to find support for my client’s position. On the other hand, it

enables my opposing counsel to do the same thing, thereby making my job
harder.

A-68 (neutral, Third Circuit). It would clear up confusion between the
circuits” different rules; it will enable citation of persuasive authority; it
will, however, also increase misuse of non-precedential authority; it may
increase the accuracy of judicial dispositions.
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b. Bias

Four attorneys predicted that the additional authority provided by unpub-
lished opinions would have a disproportionate impact on the government.
Two attorneys representing appellants in criminal appeals predicted a dis-
proportionate bias in favor of the government and two attorneys represent-
ing the government predicted a disproportionate impact against the gov-
ernment. All four of these attorneys opposed the proposed rule.

A-69 (opposed, 